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TEOPETUKO-METOAONONIYHI nigxoau
A0 PO3YMIHHA MPABOBUX 3ACAl 3ABOPOHU
MONMITUYHUX NAPTIU B YKPAITHI
KPI3b MPU3MY KOHLEMUII
BOWOBHWNYOT AEMOKPATII

Pozenanymo meopemuro-memooonociyni nioxoou 00 po3ymiHHs 3a00poHU
nonimuuHux napmii 6 Yxpaini Kpizb npusmy opmyeants i 3acmocy8anHs KOH-
yenyii 60106HUYOT OeMOKPamii, maxkodic 8i00MOI K «0O0POHO30amHa 0eMOKPa-
misy, a 8 Mipy cnopioneHocmi 3 Hero 0y0b-K020 8aAPIAHMY KOHCIUMYYIUHO20
OU3AUHY, CNPSIMOBAHO20 HA 3AXUCTN KOHCIUMYYIOHANIZMY, SIK «BOUOGHUYULL
Koncmumyyionanizmy. B ooxmpunanernomy o6rpynmyeanmi konyenyii 60to6HuU-
4ol demokpamii GUABNEHO | BUKIAOEHO (HOPMYTIOBAHHS, $KI CMOCYIOMbCS
HA2AnbHOCMI 3A60aHb 3 PopMy6anHs nidsanun 3abe3neyents 0emMoKpamii 3aco-
bamu 6opomvdOU 3 JiMU MA OIANLHICMIO, AKI CKACOBYIOMb A00 HEHANeHCHUM
YUHOM 0OMENCYIOMb 30TUCHEHHS OKPEMUX OCHOBONONIONCHUX (DYHOAMEHMATbHUX
2POMAOSHCLKUX | NOMIMUYHUX NPAG, K MO Npasa Ha c60600y acoyiayii (00 ’€0-
HaHus), 66e0eHHsL 3a00POHU NOAIMUYHOT QITbHOCTI.

Ilpoananizoeano po3oymu NPUXUILHUKIG POKPUMMS CMAHY 60UOGHUHOT
Odemokpamii ik 060pOHO30amHOI OemMoKpamii, O AKUX 6UNPABOAHUM MA OYi-
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KYBAHUM € QOpMYTIO8ants w000 GU3HAHHS HeobXiOnocmi bopomvou i3 edice
«YCMANEHUMU B0PO2AMUY», WO € DOPOMBOOIO NPOMU MEMHO20 MUHYI020, Md
bopomvbOU 3 pauiuzmMom, wo € 6opomvH0I0 3a HOPMAbHE MAUOYMHE, 3 BUKOPUC-
MaHuAM 3ax00i8 iHUL020 Xapakmepy, AKI 3a1eCHO 6i0 iHmepnpemayii 0CHO60-
NONLOACHUX KOHCIUMYYIIHUX YIHHOCMEU — TT00CLKOT 2ionocmi, c80600uU, pigHOo-
cmi, 8epxo8encmea npasa, po3enA0alomeCs, 30Kpemd, 6 ACNeKmi emuku ma
YecHom NONIMUYHOL OisIbHOCI

Knrouosi cnosa: konyenyis 601i06HUY0I 0eMOKpamii, 3a60pOHA NONIMUYHUX
napmii, npasa noouUHYU Ma OCHOBONONONCHI C80000U, npakmuka €6poneLcbko2o
Cyoy 3 npaes a00uUHU, NPOMuUdis azpecii.

Lavryk Halyna, Bannyi Ihor. Theoretical and methodological approaches
to understanding the legal basis for banning political parties in Ukraine
through the prism of the concept of militant democracy

Theoretical and methodological approaches to understanding the ban on
political parties in Ukraine are considered through the prism of the formation
and application of the concept of militant democracy, also known as “defensible
democracy”, and to the extent of its affinity with any variant of constitutional
design aimed at protecting constitutionalism, as “‘militant constitutionalism”.
In the doctrinal substantiation of the concept of militant democracy, formulations
are identified and presented that relate to the urgency of the tasks of forming the
foundations of ensuring democracy by means of combating actions and
activities that abolish or inappropriately restrict the exercise of certain
fundamental civil and political rights, such as the right to freedom of association
(union), the introduction of a ban on political activity.

The reflections of supporters of revealing the state of militant democracy as
a defensible democracy are analyzed, for whom the formulation of recognizing
the need to fight against already “established enemies”, which is a fight against
the dark past, and the fight against racism, which is a fight for a normal future,
using measures of a different nature, which, depending on the interpretation of
fundamental constitutional values — human dignity, freedom, equality, the rule
of law, are considered, in particular, in the aspect of ethics and virtues of
political activity, is justified and expected.

Key words: concept of militant democracy, ban on political parties, human
rights and fundamental freedoms, case law of the European Court of Human
Rights, counteraction to aggression.

Beryn. Tpamguriis momisry JEMOKpaTHIHHX Jep)kaB 3axoqy Ha JBa
THUIU: TaK 3BaHI «BOMOBHUYI JIEMOKPATIi», a00 «030pOEHI» YU «JIeMO-
Kparii, mo 3natHi cebe 3axuctutu» (HiM.. Wehrhafte Demokratie,
streitbare Demokratie, anmi. fortified democracy, militant democracy,
defensive democracy, democracy capable of defending itself) i «mpo-
uenypHi aemokparii» [1, c. 411], sakuii BU3piBaB B pamKax pi3HHX



8 Hepoicasa i npaso © Bunyck 100

FOPUCIIMKITINA 1 TTPaBOBUX (ITPaBHUYUX) CHUCTEM Ta EBOJIOI[IOHYBaB B
pe3ynbTaTi BILIMBY KOHKPETHHX, CKJIaJHHX ITPOLECIB 1 SBHII, cTana
BHU3HAYAILHOO N1 (JOPMYBaHHS B Cy9acCHOMY CBITi TiIBalTuH «3a0e3-
MIEUEHHS JIeMOKpartii 3aco0amMu 00pOTHOM 3 AiSIMH Ta AISUIBHICTIO, SIKI
3HHIIYIOTH 200 HEHAJIE)KHUM YHHOM OOMEKYIOTh OCHOBHI ITpaBa i CBO-
0oaM, He3aNeKHO BiJ TOTO, 4 Ifi il a00 MiSUTBHICTE 3/1HCHIOIOTHCS
«JIePIKaBOIOY, «TPYMOI0» abo «ocoboro»» («bipcan mporu PymyHii»
(Birsan v. Romania) (yxB.), 2016, § 68) [2]. B kpainax «BoHOBHUYOI
JIEMOKparTii» 3 MPUTaMaHHOIO iM CTypOOBAHICTIO 3aXHCTOM OCHOBHHUX
HIHHOCTEW 00CTOIOETHCS lyMKa ITPO BBEACHHS 3a00pOH MO0 TOJIiTHY-
HOT TisSUTBHOCTI ¥ BUCTYIIIB, CKEPOBAHUX TPOTH NEMOKPATHIHUX TTPHH-
LIUITIB, a B IEpKaBax «IPOLEAYPHOI AeMOKpaTii» NpUHILIM A0 BiACYyT-
HOCTI OyIb-sIKHX 0OME)KECHb Ha TIOJITUIHY AUCKYCIIO 1 BUCIIOBIIOBAHHS
JYMOK, BKJIIOYAIO4{ BHCTYIIH, 1[0 CIPSIMOBaHI MPOTH iCHYIOUOTO KOH-
crutyiitnoro naxay [1, c.412].

MeTo10 cTaTTi € 3’5ICyBaHHS TEOPETUKO-METOAMYHHX MiJXOMAIB 10
PO3yMiHHS TIPAaBOBUX 3acaj] 3a00pOHU TIONITUYHUX MAPTiH KPi3h MPH3-
My QOopMyBaHHSI 1 3aCTOCYBaHHS KOHIIETII1 BOHOBHHYOI IEMOKpATii sIK
OJTHI€T 13 HAHOLIBII PeNPEe3eHTATUBHUX KOHIICIIIH TAKOTO PO3YMIHHS Y
BITYM3HSHIN 1 3apyOiKHINH JeMOKpaTUYHIN TpaauIlii.

CraHn po3po0ku npodaeMu Ta MeTOAH A0CTi:keHHs. Haimommm-
peHili y cBiTi Teopii i KOHIIeMii 1eMOKpaTii i 1eMOKpaTu3allii akTy-
aJi3yr0Th HEOOXITHICTh MIKIUCIUILTIHAPHUX JIOCTIKCHD Mpo0iieM
3aXUCTy KpaiHU BiJI 3arpo3, SKi CTaBIIATS ITiJl CYMHIB caMi IEeMOKpaTH4-
Hi IpUHIUIH. HanpalfoBaHHs TakuX BITYM3HSHUX 1 3apyOi’KHUX MPaB-
HUKIB, ITOJIITOJIOTIB, COTi0JIOTIB, sK }0. Bapabam., I'. bepuenko, O. ['pu-
myk, €. 'yrman, A. Hiner, M. CaBuun, C. DO¥rT, MiCTATh Pe3yiib-
TaTH TOIIYKY, 0 TPYHTYETHCS HAa BU3HAHHI HEOOXITHOCTI MPaBOBOTO
00MEKeHHS IEMOKPATHYHUX CBOOO 3 METOIO 1301111 JEMOKPAaTHUHHX
pPEXUMIB BiJl 3arpo3 IMOBAJCHHSI 3 BHKOPHCTAHHSIM IHCTPYMEHTAPIfO
BOMOBHMYOI JIEMOKpATii; BIIOOpa)aroTh 3HAYHI 3yCHIUIA 3 PO3POOKU
CMoCco0iB MiIECTIPSIMOBAHOTO BHUKOPHCTAHHS TaKOTO IHCTPYMEHTapito
3 ypaxyBaHHSM EMIIPUYHOrO JOCBiTy, 3100yTOro B mepion arpecii
pocilicekoi dezepariii npotn YKpaiHu.

BtiM CBOE€T akTyallbHOCTI HE BTPa4arOTh TEOPETUKO-METOMOIOTIUHI
MIIXOU, SKI CIPHSAIOTH TIITBEPKCHHIO JICTITUMHOCTI (TPONOpIIii-
HOCTi) METH W MiJCTaBHOCTI MPaBOOOMEXYBaJIbHOI JISIIBHOCTI Ta HE
CTaBJIATH il CYMHIB HE3MIHIOBAaHICTh KJIFOYOBUX IIHHOCTEH, TOKJIa1e-
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HUX B OCHOBY YHOPMYBaHHS IIPUHIIAIIIB CBOOOAM 00’ € JTHAHHS, CBOOOIN
JUSUTBHOCTI TIOMITUYHKX TIAPTIH.

KoHuenTyanbHO-METOOIOT1YHE MIAIPYHTS OOCHIIKEHHS TEo-
PETUKO-METOJIOJIOTIYHUX MIIXOIB J0 PO3yMIHHS IPaBOBUX 3acal
3a00pOHU TONITHYHUX TMAPTIA CTAHOBIATH BUXIiJHI, 3acaJHHUYI iei
HAWBIAOMIMINX MPUXWIBHUKIB BEIbMH akTyanbHOI B 1930-X pokax y
Himeuunni HaykoBoOi Tedii, B po3BuTOK sikoi K. JIboBeHIITAMH ¥ 1BOX
CTaTTsIX, OMyOJIIKOBAaHUX IIiJ] Ha3BOKW «BoiloBHMYA JEeMOKpaTis Ta
¢dbyHIaMeHTaIbHI TpaBay B KypHaIi 3 monitonorii American Political
Science Review KOpOTKO y3arajbHIOE Pi3HI 3aXOIH, IO BKWUBAIU-
Csl €BPONCHCHKUMM YpsiiaMu Ui 3aro0iraHHs 3aXOIUICHHIO BIIaIu
(baInCTCHKUMHU pyXaMH.

Bcebiune onparroBanHsI KOHIIEIII1 BoHoBHIYOI teMokpartii K. JIpo-
BeHIITaiHoM, K. MaHHraiiMom Ta iXHiMHU MOCHIJOBHUKAMH 3yMOBITIOE
miadip Ta 3acTOCyBaHHS AK 3arajJbHOHAyKOBHX, TaK 1 CIIEHiaJbHUX
METOZIB AOCHIHKEHHsI MPaBOBUX 3acaj] 3a00pOHU MOJITUYHUX MAapTiH,
30KpeMa TOPIBHSUIBHO-TIPaBOBOTO METO/AY. 3a IOCEPEJHUIITBAa KOH-
TEHT-aHaJi3y BiANOBIIHUX HAYKOBUX Mpallb BAAIOCS BUSABUTH Ta iHTEP-
NpPETyBaTH 3aKOHOMIPHOCTI TpaHchopmallii BOWOBHUYOT JIEMOKpATii B
cTaHi 000pPOHO3/IaTHOT IEMOKpATii, 3’ICyBaTH BILUINB TaKUX 3aKOHOMIp-
HOCTEH Ha CTBOPEHHSI KOMIUIEKCHOTO Ha0Opy 1HCTUTYIIN, SKUHA MOXKe
OyTH SIK HAI[IOHATBHHUM, TaK i MUKHAPOIHHM, IO TIPETEHAYE Ha JIETiTH-
MHY pojib y (OpMyBaHHi Ta MPOCyBaHHI 00OPOHO3/ATHOI AEMOKpaTii.
3aBIAKH Mi3HAHHIO 3MICTY IOPUAMYHUX HOPM y TIPOIECi IXHBOTO TIy-
Ma4eHHs-3’ACyBaHHs Ha pi3HUX eTamax (OpPMYyBaHHS 1 3aCTOCYBaHHS
BOMOBHMYOI JIEMOKpaTii, a TaKoK y3arallbHEHHIO CYIOBOi MPaKTHUKH
BAJIOCSl PO3Mi3HATH iCHYBaHHS B MEXax HAsSBHOTO IHCTPYMEHTAapiro
KOHCTHTYITIHHOT JTEMOKpaTii IIJIKOM JIeTalbHUX 3aco0iB 3a00poHH,
CKacyBaHHS peecTpalii MOJITHYHHUX MapTii Ta HaIaTh IM aKTyaJbHHX
XaPaKTEPUCTHK.

Buxkiaaa ocnoBHoro marepiaay. Iloxii Ilepmoi cBiToBOi BiiiHH,
TOsIBa HOBUX, ITOB’SI3aHUX 13 3arpo3aMu HaIllOHAIBHIN O€3MeIli BUKIIH-
KiB, MOPOXKYBANH ifiei mpo Te, 10 AEMOKpaTis MOBHHHA BMiTH ce0e
3axuctuTu. [Ipodecop i 3aBigyBad kadenapu NOPIBHAIHLHOTO KOHCTUTY-
LiifHOTO NpaBa IPUANIHOrO GakyasTeTy KoneHrareHebKkoro yHiBepcu-
tety ([Janist) A. Hiner cTBepKye, 0 y HIMEIIBKOMY KOHCTUTYIIIHHO-
My TIpaBi BOWOBHHMYA JIEMOKpATisl 3aXHIIA€E JTiOepaTbHIA 1eMOKPATHY-
Huit nopsinok (freiheitlich-demokratische Grundordnung), mo Takuit
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3aXUCT CTa€ HaBITh BAXKIIMBIIINM, KOJH IOJIITHYHI MAPTii 3MIITHIOIOTh
CBOIO TETEMOHIIO B TIOJITHIN 1 CTAIOTh MOCEPETHUKAMH Y JICPKaBHHX
KOHCTUTYIIHHUX opraHax [3, c. 23 ]. 3a iforo cnoBamu, me y 1930-x
pokax corionoru K. JIboenmraiin i K. MaHHraiiM po3aymyBaiu mnpo
JIEMOKpaTHYHE TIOHSTTS, IKe BOHW Ha3wmBasu streitbare Demokratie i
SKe MOYKHA 3rpyOllia mepeKacTy ik BOMOBHHYA JieMoKkparis [3, c. 23].
Y 1937 poui K. JIboBeHmITallH y ABOX CTATTAX, OMyONIKOBaHHX ITiJT
Ha3Boto «BoiioBHMUa neMokpartist Ta GyHAaMEHTasbHI TIpaBa» B XKyp-
Haji 3 moJitosorii American Political Science Review [4; 5], kKopoTko
OMHMCY€E Pi3HI 3aX0IH, IO BXHUBAJIKMCS €BPONCHCHKUMHU YpsIaMH IS
3armo0iraHHs 3aXOTUICHHIO BIIaau (GarmucTChKUMu pyxamu [6, p. 379].
CHCcTeMaTHYHOTO OIIHIOBAHHS Ta MIATPUMKHU 3a3HAIOTHh HAMBIIOMIIIi
13 TaKWX 3aXOiB, a came: 3a00poHa BCIX MONMITHYHUAX yTPYIIOBaHb, SKi
MiANaAaoTh Ml 3arajbHy KaTeropiro MiApUBHOI MapTii, HE3aKOHHOTO
00’ eqHaHHSA a00 opraHizailii, BOPOXKOi IepyKaBH; OOMEKESHHS CBOOOIH
3i0panb [7] .

MimHo Bkopinene B OcHoBomonokHOMY 3akoHi demeparnBHOT
PecnyOniku Himewyunna (mim. Grundgesetz flir die Bundesrepublik
Deutschland) Ta ii nopanemomy TrymadeHHi denepaibHUM KOHCTHU-
TyuidHuUM cynoM HiMeuunHW MOHSTTS BOMOBHMYOI JEeMOKpaTii mepe-
KMBa€ BIJJPO/DKEHHS B OCTaHHI POKM cepel] TMOJITOJOrIB Ta OpHC-
TiB 110 oOuaBa 00oku Amimantuku [6, p. 380]. BolioBHnua mpemoxparis
MOCTAE K TaKa, 10 J03BOJIsIE 00MEKYBaTH CBOOO/Y CIIOBA, MOJMITHIHY
y4acTh 1 HOJITHYHUH TUTIOPATi3M, He 3MIHIOIOUN KITFOUOBHUX IIHHOCTEH
[3, c. 24]. Binbiie Toro, 0OMeXeHHsI JIEIKHX OCHOBOIIOJIOKHUX TPaB
BUAAETbCA OOIPYHTOBAHMM 3aXHCTOM JIEMOKpAaTH4HOI cucrteMu |[3,
c. 24]. B npomy BOaUaeThCsl AEMOKPATUYHUHN TapasioKc, 3yMOBICHUHN
KOH(QITIKTOM JBOX ifleif — CKOpillle, SIK Ha Hally AYMKY, JeMOKpaTH-
HUH Mapazokc, 0 IPYHTYETbCS Ha KOMITpoMici ABox imei [8, c. 49].
«Ilo-miepre, imei mpo Te, o TeMOKpaTis 0a3yeThbes Ha BUTbHOMY PUHKY
i7Ieii, Ha SIKOMY KOYKHa CTOPOHA Ma€ MPaBo BUCIOBIIOBATH CBOIO TYMKY
1 OyTH 3aTy4eHOI0 Ha PIBHUX IIPaBax 3 iHIIUMHA CTOPOHAMH, &, 3 1HIIIOTO
00Ky, 111e1 po Te, 10 JeMOKpATisi Ma€ MpaBoO 3aXUIIATHCS BiJl BOPOTiB»
[3, c. 24].

VY KOHTEKCTI JOKTPHUHAJIBHOIO OOIPYHTYBaHHS KOHLEHLii BOHOB-
HUYOi JieMoKparii B YKpaiHi sk JIeMOKparii MpaBoBOr0 OOMEXEHHS
JIEMOKPAaTHYHUX CBOOOJ 3 METO0 130JIAIlii JIEMOKPATUYHUX PEKUMIB
BiJl 3arpo3 MOBAJICHHS 3 BUKOPUCTAHHSIM 1HCTPYMEHTIB KOHCTHTYIIil-
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HOI JIeMOKpATii Ta IJIKOM JeranbHuX 3aco0iB [9, ¢.10], po3kpurTs ii
CTaHy SIK 0OOPOHO31aTHOI AEMOKparii, BUNPABAAHUM Ta OYiKyBaHUM
€ (QOpMyIIOBaHHS MIONO BU3HAHHS HEOOXiMTHOCTI OOpOTHOM i3 BKE
«yCTaJICHIMH BOPOraMn», 110 € 00POTHOO00 IPOTH TEMHOTO MUHYJIOTO,
Ta OOPOTHOM 3 PaITU3MOM, IO € OOPOTHOOIO 32 HOPMaTbHE MalOyTHE
[10, c. 55]. TTo cyTi, MaemMo popMyITIOBAHHS ITIOJI0 HEBIAKJIATHOTO pea-
T'YBaHHS, B MEPIIOMY BUMAJIKY, HA 3arpo3y, IO BUXOJHUTH 3CEPEIHHU
CYCHIJILCTBA, SIKE MOXKE CTPa)KJIaTH Ha KOJICKTHBHUHN HApIUCH3M, TOI
SK y BHIQJIKy 3 palli3MOM — Ha BUKJIMK, 110 BUXOJWThH 330BHI i Mae
KOHKpeTHi reorpadiuHo okpecieni mexi [10, ¢.55].

[TpukMeTHUM € Te, 0 MEePEITiK BIi3HABAHUX Yy MEXaX 1HCTPYMEH-
Tapito 3aXUCTy KOHCTUTYIIHHOI Iemokpartii 3axomis [11, ¢.77; 12,
c. 98-99] noNOBHIOETHCS 3aX0JaMH 1HIIIOTO XapaKTepy, AKi 3a1eXKHO BiJ
iHTepHpeTalii OCHOBOIOIOKHUX KOHCTHTYLIHHUX LIHHOCTEH — JIIOI-
CBKOT T1THOCTi, CBOOOAM, PIBHOCTI, BEpXOBEHCTBA IIPaBa, PO3IISAAI0Th
B TPHOX ACIEKTaX, 30KpeMa, B aCHEKTI €TUKU Ta YECHOT MOJITHYHOT
nisutbHOCTI. Y (OKyci yBaru TyT nepeOyBaroTh Cyl0Bi MpoLecu MpoTu
Kommnaprii Ykpainu, BiICyTHICTb CYZOBOTO MPOLECY LIOAO0 3aCyIKEH-
HSI 3JI0YMHIB KOMYHICTHYHOTO TOTAIITAPHOIO PEXHUMY NMPOTH YKpaiHu,
K, BIIaCHE, 1 MIISIBICTh y 3aCTOCYBaHHI IHCTPYMEHTIB 00OPOHO3/1aTHO1
JIEMOKparii 3 00Ky KOMIIETEHTHUX OPTaHiB BJIA M 100 TTApTild Ta opra-
Hi3arli#, SKi BEH BIABEPTY MIAPUBHY MisUTbHICTH 1 HAaBITH 3amepedyBa-
JIM y CBOiX IOKyMEeHTax cy0’ekTHICTh Ykpainu [13, c. 12, 24-25].

YTBepuKeHHs: cBOOOIHU K (YHIAMEHTAIbHOI [IHHOCTI A1€BOT KOH-
CTHTYLIHHOT IEMOKpATii, OJHI€T 3 IepelyMOB PO3BUTKY Ta COIliastizarii
0CO0H, OKPEMOT0 KOHCTUTYIIHHOTO MpaBa — OCHOBOITOJIOKHOTO 1 TAKO-
ro, 10 nmoTpedye MOCWICHUX rapaHTiii 3axucTy [14] Bu3Hauae crps-
MOBAHICTh BITYM3HSHHUX JIOCJIIJDKCHb Ha BUSBICHHS, 30KpeMa, Mpej-
METHOI c(hepy 3aralbHOJ03BUTLHOTO THITY FOPUANYHOTO PEryIIOBaHHS,
SKa MOps 13 PI3HUMH NPOSABaMH CBOOOAN 0OYMOBIIOETHCS CBOOOIOIO
00’ eaHaHHs, CBOOOIOIO MOJIITHYHOI MisTbHOCTI [15, ¢. 72], Ta BigHe-
CEHHS JI0 PO3IISY €IUHUM OPraHOM KOHCTHTYLIHHOI IOPHCAMKILIL B
VKpaiHi MUTaHHS CYMICHOCTI JIETITUMHOI METH Ta MPAKTHKH IOJIITHY-
HOI IISUTBHOCTI, @ TOYHIIIE, MUTAHHSA JETITUMHOCTI METH W MigcTaB-
HOCTI 3aKOHOZIABUOTO 3aCy/PKEHHS KOMYHICTMYHOTO Ta HaIiOHAJ-CO-
IaJTICTHIHOTO (HAIMCTCHKOTO) TOTATITAPHUX PEKUMIB B YKpaiHi Ta
3a00pOHM TIpOTIaraHIN IXHbOI CHMBOJIIKHA B OYiKyBaHHI 3aCTOCYBaHHS,
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MepeyciM 100 PaB MOJITHYHUX MapTiH, «iHIUBIAyaTi30BaHOI cIipa-
BEJJIMBOCTI B ii imocTaci qomipaocti» [ 16, ¢.158].

Y Pimenni Koncrurynitinoro Cymy VYkpaiam Big 16 mumHS
2019 poky Ne 9-p/2019 o0 koHCTUTYIIHHOCTI 3akoHy Ykpainu «[1po
3acy/PKEHHSI KOMYHICTHYHOTO Ta HaIliOHAN-COIIaTiCTUYHOTO (HAIKCT-
CHKOTO) TOTATITAPHUX PEXUMIB B YKpaiHi Ta 3a00poHY MpomnaraHjin
ixHBO1 cuMBoOMNiKM» Bix 9 kBiTHA 2015 poKy, B IKOMY IIeii 3aKOH BH3HA-
€TBbCS KOHCTUTYLIWHUM, BHKpUCTaji3oBaHe i (pakTuuHOo Biauutioa-
HE IPAKTHKOI0 €BPONEHCHKOro cydy 3 mpas JitoauHH (cmpaBa «Dorrt
npotu Himewunmnm» (Vogt v. Germany), 7851/91, 28 Bepecus 1995
poxy §51, §59 [17]; cupaBa «Ilapris Pedax (ITaptis mobpobyTy) Ta
inmi npotu Typeuunnny (Refah Partisi (The Welfare Party) and others
v. Turkey), 41340/98 , 41342/98, 41343/98 41344/98, 13 nroro-
ro 2003 poxky, § 99 [18]; cnpaBa «O0’enHaHa KOMyHICTUYHA MapTis
Typewunnn ta inmn npotu Typeuunnm» (United Communist Party of
Turkey and Others v. Turkey), 133/1996/752/951, 30 ciunst 1998 poxky,
§ 32 [19]; cmpaBa «Camcin mpotu Ykpainm» (Case of Samsin .
Ukraine), 3897719, 14 xoBtHs 2021 poky, § 22 [20]) nuranHs 37iiic-
HEHHS JICP)KaBOI KOHKPETHHUX 3aXO0JIiB 3 METOIO 3aXUCTY CTaOIlIbHOCTI
JEMOKPATHYHOTO KOHCTUTYLIHHOTO Jialy, OOIPYHTOBYETHCS 3 ypaxy-
BaHHSM TOTO, 1[0 KOKHOTO pasy, KOJH JiepXKaBa BBa)Kae 3a MOTpiOHE
MOCHUJIATHCS Ha MPUHLIUI «IEMOKpATii, 34aTHOT 3aXUCTUTH ce0e», 100
BUTIPAB/IaTH BTPYYaHHS B [IPpaBa 0cOOM, BOHA Ma€ 3BAKCHO OLIIHIOBATH
MexXi W HaCHiKU TependadeHnx 3aX0AiB 371 IOTPUMAaHHS 3a3Have-
Hoi piBHOBaru [21]. L{ikom Baasoro € mifgdipka rno3uiliit €Bpornenchko-
TO CyIy 3 IpaB JIFOAWHY [22] Ha MATBEPHKEHHS IIi€] Te3H SK, BIACHE, 1
MiATBEPPKEHHS JIETITAMHOCTI METH M OOTPYHTOBaHOCTI ITiZICTaBHOCTI,
MTOKJIQJICHUX B OCHOBY TPaBOOOMEKYBAIBHOI TisSTTBHOCTI KOHIIEIITIEIO
BOMOBHHMYOI IEMOKpaTii B cTaHi 000POHO31aTHOT IeMOKpaTii.

BucnoBku. OTxe, po3MipKOBYIOYH HaJ] TCOPETUKO-METOIOIOT1UHU-
MU TiAXOAaMHU JI0 PO3YMIHHSI MPABOBHX 3acaj] 3a00pPOHU MO THYHUX
nmapTiii B Ykpaini Ta HaJaITOBYIOYUCH HA X MONAJBIINHN JACTaIbHUNA
OIJIsiZL, 3 MOMDXK OaraTbOX KOHIEMIIHN y Teopii AeMoKparii MU CXUIIbHI
3YMUHUTHUCS Ha 3M00yTKaX KOHIIEIIIIi BOHOBHUYOI JEMOKPATIi.

VY cBOEMY JOKTPHHAJIBHOMY OOIPYHTYBaHHI 3 YpaxyBaHHSM CTaHy
JIEMOKpATii, 371aTHOT 3aXUCTUTH ceOe, a BiJHEJaBHA 1€ ¥ MOXKJIMBOI
peakuii €Bpomnelicekoro Coro3y Ha BiacTyn aepxas-wieHiB €C Bix
JEMOKPATHYHOTO KypCy, 15l KOHIICTIIis 32JIMIIAETHCS BiZJIAHOIO OIS
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JlaM, sIKi CTOCYIOThCSI IOCSITHEHHS CTaHIapTiB Y cepi 3aXucTy, 30Kpe-
Ma TIONITUYHHX, MPaB JIIOJAWHU Ta OCHOBOIOJOKHHUX CBOOO, a TaKOXK
KOMIUIEKCHOTO Ha0Opy IHCTHUTYIIH — SKUH MOXe OyTH SK HalioHallb-
HUM, TaK 1 MDKHAPOJIHUM, 110 TIPETSHJIY€E Ha JICTITUMHY POJIb Y (hopMy-
BaHHI Ta MPOCYBaHHI 00OPOHO31aTHOI AEMOKpATii.

Oco0MBO MPUHHATHAMH TS BUPIIICHHS HAIIOTO JIOCIiTHUIIPKOTO
3aBJIaHHS € CIpOoOW PUBEPHYTH yBary /10 iCHyBaHHS B MeKaX HasBHO-
TO IHCTPYMEHTaPiI0 KOHCTUTYIIIHHOT JEMOKpATIi Ta ILIKOM JIeTaTbHUX
3ac00iB 3a00POHU, CKaCyBaHHS pEECTpAIlil MOMITUYHUX MApPTid Ta CBO-
€PIAHMX HAUMPOCTIMIMX PEUEeNTiB MO0 TOTO, SIK BOHU MAaroTh 3Aiic-
HIOBaTHCS Ha YMOBaX, HEOOXiTHUX JUIst 30epekeHHs i/leany cBoOOIn
00’eaHanHs, cBOOOAU MOJITHYHOI AISJIBHOCTI.
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Lavryk Halyna, Bannyi Ihor. Theoretical and methodological approaches
to understanding the legal basis for banning political parties in Ukraine
through the prism of the concept of militant democracy

Theoretical and methodological approaches to understanding the ban on
political parties in Ukraine are considered through the prism of the formation
and application of the concept of militant democracy, also known as “defensible
democracy”, and to the extent of its affinity with any variant of constitutional
design aimed at protecting constitutionalism, as “militant constitutionalism”. In
the doctrinal substantiation of the concept of militant democracy, formulations
are identified and presented that relate to the urgency of the tasks of forming the
foundations of ensuring democracy by means of combating actions and
activities that abolish or inappropriately restrict the exercise of certain
fundamental civil and political rights, such as the right to freedom of association
(union), the introduction of a ban on political activity.

Through a comprehensive study and content analysis of the scientific works
of K. Loewenstein, K. Mannheim and their followers, the patterns of
transformation of militant democracy were identified and interpreted, taking
into account its status as a democracy capable of defending itself, and recently
also the possible reaction of the European Union to the retreat of EU member
states from the democratic course. The impact of such patterns on the creation
of a complex set of institutions - which can be both national and international
— claiming a legitimate role in the formation and promotion of a defensible
democracy was clarified.

The reflections of supporters of revealing the state of militant democracy as
a defensible democracy are analyzed, for whom the formulation of recognizing
the need to fight against already “established enemies”, which is a fight against
the dark past, and the fight against racism, which is a fight for a normal future,
using measures of a different nature, which, depending on the interpretation of
fundamental constitutional values — human dignity, freedom, equality, the rule
of law, are considered, in particular, in the aspect of ethics and virtues of
political activity, is justified and expected.

Thanks to the knowledge of the content of legal norms in the process of their
interpretation and clarification at various stages of the formation and application



Yacmuna 1 e FOpuouuni nayxu 17

of militant democracy, as well as the generalization of the practice of the
Constitutional Court of Ukraine and the European Court of Human Rights, it
was possible to formulate an attitude towards the completely legal means of
banning and canceling the registration of political parties existing within the
current toolkit of constitutional democracy, and to give them relevant
characteristics.

Key words: concept of militant democracy, ban on political parties, human
rights and fundamental freedoms, case law of the European Court of Human
Rights, counteraction to aggression.

[ata nepworo HagxogxXeHHs pykonucy ao pepakuii: 30.03.2026 p.
[aTa npuiHATOro Ao ApyKy pykonucy nicns peueHsyBaHHs: 07.04.2026 p.
Hata ny6nikauii: 28.04.2026 p.



