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CTAHOBJIEHHA TA PO3BUTOK NPUHUUNY
NOBPOCOBICHOCTI Y XOA4I KOOU®IKALIA
LUMBINbHOIO 3AKOHOOABCTBA
HA YKPAIHCbKUX 3EMNAX

Obepyrnmosaro, wo 00ceio popmysantHs ma QyHKYioHysanus cepu peey-
JIOBAHHS NPUBAMHO20 NPABA HA VKPAIHCLKUX 3eMIAX 3AC8I04UE QYHOAMEH-
manvHi GIOMIHHOCMI €BPONEUCHKUX NPABOGUX CUCEM MO20 4acy U MoMy €
yHikaneHum. 3okpema, Pycvka Ilpasda pozenadae 006pocosicHicms Kpize npus-
My 06i3HaHOCMI YU HEOOI3HAHOCMT 0COOU U000 NEGHUX 0OCMABUH (HANPUKLAO,
KVRiGIsl KpA0eHo2o MAlHa), wo 6NAUBAN0 HA TOPUOUYHI HACTIOKU ma 8ION06I-
Odanvricms. Y «Ilpasax, 3a axumu cyoumvcs Maiopocitucvkutl Hapooy 1743 p.
npuodinaemvcs yeaza 0608 'sa3Kkam ONiKyHie Oiamu «000pUM i YeCHUM» YUHOM.
Aecmpiticoke 3azanvhe yuginone ynooicenns 1811 p. demanvHo pecynioc npasa
000pPOCOBICHO20 BIACHUKA HA 00X00U IO peuyl, GIOWKOOYEanHs SUmpam ma
ymosu nabysanvhoi dasnocmi. Luginoni xooexcu YPCP 1922 ma 1963 poxis
BUKOPUCMOBY AU D0OPOCOBICHICMb SIK KpUmMepitl y Cnopax npo eumpedy8aHHs.
Maiina ma OyinKy npasomiprocmi Habymms enacrocmi. L{usinvuuil Koodekc
Yipainu 2003 p. 3axpinaoe 0obpocosicnicms K 3aeanvhy 3acady YyugiibHo2o
3AKOHO0ABCIBA MA 6CMAHOBTIOE NPE3YMNYii 00OPOCOBICHOT NPABo6oi N0Gedin-
KU ocobu. Apeymenmyemucs, wo 000pocogicHicmy npotuna waax 6io gpa-
2MEHMAPHUX 32A00K Y 36UUAEBOMY NPAGi 00 CMAMYCy CUCMEMOYMBOPIOIY020
NPUHYURY CYYACHOT chepu npusamHozo npasd.

Knwwuoei cnosa: oobpocogicuicmn, 0006pocosichuil Habysay, eumpedy8ants
Matina, HabyeanvbHa OAGHICMb, MIYMAYEHH 002080pi8, ONIKa Ma YNPAaeiiHHs
MaiiHoMm, npe3ymMnyis 000POCo8iCHOI N0GeOTHKU, IOPUOUYHA BIONOBIOATLHICTD.

Kucherina Bogdan. The emergence and development of the principle of
good faith in the course of codification of civil legislation in Ukrainian lands

This scientific work is devoted to the establishment and development of the
principle of good faith in civil law in Ukrainian lands. It is noted that the
experience of forming and functioning of the sphere of private law regulation in
Ukrainian lands, which embodies the fundamental differences between European
legal systems of that time, is unique. In particular, Ruska Pravda considers good
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faith through the prism of a person’s awareness or unawareness of certain
circumstances (for example, the purchase of stolen property), which influenced
the legal consequences and liability. The 1743 “Rights by which the Little
Russian people are judged” focuses on the obligations of guardians to act in a
“good and honest” manner. The Austrian General Civil Code of 1811 regulates
in detail the rights of a bona fide owner to income from property, reimbursement
of expenses, and the conditions of acquisitive prescription. The Civil Codes of
the Ukrainian SSR of 1922 and 1963 used good faith as a criterion in disputes
over the recovery of property and the assessment of the legality of property
acquisition. The Civil Code of Ukraine of 2003 enshrines good faith as a
general principle of civil law and establishes the presumption of good faith
legal conduct of a person. The paper argues that good faith has gone from being
mentioned here and there in customary law to becoming a key principle in
modern private law.

Key words: good faith, bona fide purchaser, reclamation of property,
acquisitive prescription, interpretation of contracts, guardianship and
management of property, presumption of good faith, legal liability.

CydacHi JOCTITHUKA icTOpil YKpaiHCHKOTO TpaBa CBill HayKOBUI
NOIIYK 3a3BMYall MOYMHAIOTH i3 BHMBUCHHS HAWJABHINIOI IaM’SITKH
BITUM3HAHOTO TpaBa — Pycekoi [IpaBam, 30ipHUKa 3BHYA€BOTO IpaBa
KuiBcbkoi Pyci. Pyceka [IpaBna nuranHs, moB’si3aHi 3 JOOPOCOBICHOIO
MOBEIHKOI0, PO3MIsfana Kpi3b MPU3MY AETATBHOTO PO3MEIKYBaHHS
CUTYyallill, B SKHX TOJOBHY pOIIb BifirpaBaii 3HaHHS a00 HeoOi3Ha-
HICTh CTOCOBHO TMEBHUX ()aKTHYHUX 0OCTaBWH, yMHCeN abo Horo Bij-
CYTHICTB, LII0 TATHYJIO 32 cOO0I0 HACTaHH PI3HUX IOPUANYHUX HACHII-
KiB. 30KpeMa, OIUCYIOYN MMOBIpHI pe3yabTaT NpuAOaHHS KPaJeHOro
MaifHa Ha Topry, Pyceka IIpaBaa mependavana, mo SIKIIO JIOAUHA, HE
3HAIOUM (HE yCBIIOMIIIOIOUHN), KyNIKJIa KpaJeHe Ha PUHKY Ta CTBEPAXKY-
Basa, o npuadana pid 3aKOHHUM HULIXOM (Kynuiia, oOMiHsIa), BOHA
MMOBMHHA TPEICTABUTH JBOX BUIBHUX CBIJIKIB a00 MHUTHUKa (30mpaua
TOPTOBUX MUT), SIKi MiATBEPHKYBAIU O 3aKOHHICTh IPUAOAaHHS pedi.

3axumiaroun 100pocoBicHUX HalOyBadiB, CraTyT Benukoro kHs3iB-
ctBa JluroBchkoro 1529 poky MiCTHB Take MOJOKEHHS: SKLIO JIIOAU-
Ha Kymye abo Oepe B 3acTaBy MAaeTOK Y TOrO, XTO 3rOJIOM BTeue Ha
BOPOXKY 3eMJIIO (IIO € 3I0YMHOM TPOTH BEJIMKOKHS31BCHKOI T1AHOCTI),
ajne HaOyBay He 3HAB MPO 3JIOYMHHUM 33ayM MPOAABIIS/3aCTaBOAABIII
1 IPUCSATHETHCS B 1IbOMY, BiH 30epirae mpaBo BOJOMIHHS NPUIO0aHUM
MaliHOM. 3 METOF0 3anoOiraHHs HeZOOPOCOBICHUM JIisIM Tepeadavano-
Csl, IO SIKIIO XTOCh KyNUB Oy/b-sIKMI MA€TOK 1 CIIOKIHHO HUM BOJIOJIIB,
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CIUTaTHBIIM 32 HHOTO CIIOBHA a0O HEJOIUIATHBIIH, a Iel MAeTOK OyB
O0u oOTshKeHUI OoproM, sKUii OyB HAa MAETOK 3alHCaHUM IIe 10 Horo
MPO/IaXy, ajie KPeIUTOp MOBYAB OU MPO Iieit OOPT JeCATh POKIB CTPOKY
3eMCBKOT JaBHOCTI 1 4epe3 Cyj1 He CTTyBaB, TO BiH IIOBUHEH CTSATYBAaTH
0OpT HE 3 MAETKY, a 3 CAMOTO OOpPIKHHKA.

Aprtuxyn 4 Pozmginy 6 Craryty Benukoro kHsiziBcTBa JIMTOBCBHKO-
ro 1566 poxy periaMeHTyBaB, IO KOXXEH OMIKYH MPH BCTYII B OIKY
HaJ JITbMHU MTOBHHEH CKJIACTH JETabHUH PEECTP YChOro MaiiHa AiTei
(pyXxoMoro i HepyXoMOro) B IMMPUCYTHOCTI BO3HOTO 1 IBOX IIISAXTHUIB, a
MOTIM 3apeecTpyBaTh MOTO B 3eMCHKHX KHUTaX. ApTukyn 3 Posniny 7
MICTHB TaKe MPaBUI0: 0c00a, KA MPUAOaIa MAETOK, TOBUHHA BCTYIIH-
TH y BOJIOZIHHS BiJpasy Micysl 3alKcy; SKIIO BOHA IbOTO HE poduia i
MOBYaJIa TPOTITOM JCCATH POKiB (3eMelbHA JTaBHICTH), IPOAAK BTpa-
yaB 4ynHHICTHh. CraTyT Benukoro kHsziBcTBa JluToBChKOTO 1588 poky
nependadaB BiMMOBITAIBHICTS 32 dii a00 OE3MisUTbHICTB: SKIIO BKpa-
JeHEe MaiHO MPOCTEXKEHO A0 cena abo OyIMHKY, MEIIKaHIi IIbOTO cena
a00 OyAMHKY 3000B’s13aH1 BUBECTH CJIiJ JIajli; B IHIIOMY BHUIIaJIKy BOHU
BiJINIOBIIaI0Th 3@ 30MTOK, OI[IHEHWI BO3HUM 1 MiATBEP/KEHHUH TTPUCS-
rOI0 TIOTEPIILIOro.

Y Cobopaomy VYmoxkenni 1649 poky BCTaHOBIIOBaiacs BHMOTa
JOOPOCOBICHOT MOBEIIHKU MTPU BUKOHAHHI OOPTOBHX 3000B’s3aHb — Y
pa3i HellacHOTo BUMAIKY (TOXkKeka, po30iil) OOP)KHUKY Ha/laBalH Bif-
CTPOYKY TIIaTeXy Ha CTPOK A0 TPHOX POKIB, aje 3 BUMOTOIO MOPYKH.
OpHak, Ko OOpPKHHUK TTOBOIUBCS HETOOPOCOBICHO — MPOIMBAB abo
MpPOMaTyBaB I'POIlli, BiH BiJi/laBaB MMO3MBAYEBi «TOJIOBOIO JIO BUKYITY».
Cobopre YIo)KeHHsI ONMMCYBAJIO CHTYaIlif0, 33 SKOi, SKIO pedi, 3au-
HIeHi Ha 30epiraHHsl i MeYaTKoro 1 3aMKOM, pO3KpUBANIHKCS 30epirauemM
0e3 BioMa BIIAaCHWKA 1 BUSABJISUIACS BTpara, 30epirad HiC BiAMOBiIaTb-
HiCTh 3a BTpary [1, c. 15, 18, 107, 108, 110, 341, 342, 346].

V «llpaBax, 3a SKUMH CyTUTHCSI MaJIOPOCIHCHKIA Hapom» 1743 poky
iel J0OpOCOBICHOT MOBENIHKY 3HAMIUIM BiJOOPaXKCHHS B MpaBHJIaX,
0 BU3HAYAIOTh OOOB’SI3KM OIIKyHA 3 yrpaBiiHHSA MaitHoM. [lepen-
Oavasocs, M0 «KOTZA K€ TaKUMb 00pa30Mb ONEKYHb B OINEKY CBOIO
CUPOTH MPIHMETH, TOTHDKEHD B CONEPKAHIM OHBIS YMHUTH CIIIYIOIIOE:
CTapaTHCh O JJOOPOMBb M YECTHOMbB TiXb JKE CHPOTh, KaKb OM CBOHXb
COOCTBEHHHXb JITEH, BOCIIUTAHIN, Ja0bl MIPAa3HO U BCYE JIITh CBOUXb
HE Tepasi, 00ydaemMu OWIIH B KHIDKHOMB 3B. UTEHIH, B TIOTPEOHUXD HAY-
KaXb U B JIPYTUXb MOJUTUYECKUXb OOXOKAEHISXb, U JIK CMOTPSI IO
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MOPOJIi UXb B XYIOXKHHUXb KAKHXb MAHCTEPCTBAXb M HE MPETEPIIBAIN
Ob B KOPMI U OJTISIHIN HYKJIH, HO HAJJIEXKAIO€ B TOMb OU 110 MPOTIOPIIiH
HMMIiHIisI IXb UM 1JTH TOBOJICTBOY [2, ¢. 210].

3i0paHHs MaHOpOCII/ICLKI/IX npas 1807 poxy Hepen6aqano 110 SIKIIO0
XTOCh Ha 3arajbHil J0po3i 3Haiizne AKYCh plq abo rpouui, 3aKonaHi B
3eMJTi, TO BOHHU HaJIe)KaTh BIIACHUKY Ti€l 3eMJIi, @ TOMY, XTO iX 3HAWIIOB,
Mae OyTH BiJiJaHa 4eTBepTa 4acTWHA. PyXoMi pedi BBaXKaroThCs Biac-
HUMH Ti, IKHMH XTOCh OLJIbIIIE POKY 1 IECTH THKHIB BOJIOJIB Oe3 mepe-
KO/ 1 6e3 T030By MPOTH HBHOTO B CYIi. SIKIIO K COBICTH HOTO 3aCyINUTh
B TOMY, 1[0 BiH TpUMa€ L0 pid HEMPAaBEAHO, TO BiH HE MOXeE ii MPUB-
JTACHUTH, X0ua O TOBTHH Yac MaB Y CBOEMY BOJIOJIHHI, & TOMY SIKIIIO €
AKach XyH00a, 3 SIKOi BIH MaB KOPUCTb, TO BiH MOBHUHEH ii MOBEPHYTH,
Kpim BuTpat Ha kopM [ 1, C. 964, 971, 1010].

Crartss 326 3araqpHOrO LMBIIBHOTO YAOKEHHS ABCTPIHCHKOT
Immepii Bu3Hawyama 10OPOCOBICHOTO Ta HEJOOPOCOBICHOTO BIACHHUKA.
J1o6poCcoBiCHUM BBa)Ka€ThCs BIACHUK, SIKUH 3 HMOBIPHHX ITiZICTAB BBa-
JKae piy, mo mepedyBae B HOoro BOJMIOAiIHHI, cBO€t0. HemoOpocoBicHUM
BBA)KAETHCS BIIACHUK, SKUH 3Ha€ abo 3a 0OCTaBUHAMU NOBUHEH MpU-
MyCKaTH, 10 Piy, siKa nepedyBae B Oro BOJIOAIHHI, HAGKHUTH 1HIIOMY.
[Tpu momwunii y daxrax abo Mpu HE3HAHHI MPHUIMKCIB 3aKOHY, MOXKHA
OyTH HE3aKOHHUM, ITPOTE JOOPOCOBICHUM BJIACHUKOM. BiaoBiiHO 10
cT. 328 mUTaHHA TIPO T0OPOCOBICHICTH 200 HEAOOPOCOBICHICTH BOJIO-
JIHHS BUPILIYETHCS, y pa3i cropy, cynoM. [Ipu cymHiBI icHye mpuITy-
IICHHS Ha KOPHUCTH JT0OPOCOBICHOCTI BOJIOMIIHHSI.

Pernamentyroun mpaBa JT0OpPOCOBICHOIO BiacHUKA, ABCTpPIMChKe
[UBIIRHE YJIOKEHHS Tiependadaio, Mo JT0OpOCOBICHUI BIACHUK MOXKE
BXKE Ha IiJICTaBi OJHOTO JOOPOCOBICHOTO BOJIOJIHHS, HE MiAF0YHCh
BiJIMTOBITaIFHOCTI HA CBil PO3CY/ BXXUBATH, CIIOKUBATH 1 HABITH 3HUIITY-
BaTH iy, L0 3HAXOJUTHCS B 1OTO BOJIOIHHI; JOOPOCOBICHOMY BIIACHHKY
HaJIeKaTh YCl BUTONH, IO OTPUMYIOTHCS 3 pedi, K TUTBKA BOHH OyiH
BIJIOKpEMJICHI BiJI HEl: HOMY HaJe)KaTh TAKOXK YCI 1HIII Bxke 310paHi 10X0-
JTA, OCKUTBKH Yac X OTPUMAaHHSI BKE HACTAB ITPOTSTOM CIIOKIHHOTO BOJIO-
JUHHS; KO JOOPOCOBICHHI BIIACHHK TIOHIC BUTPATH HA Piy, HEOOXiTHI
JUISl TIOCTIMHOTO YTpUMaHHS ii a00 KOPUCHI s 301IbIICHHS BUTOJI, 110
1I€ TPUBAIOTh, TO HOMY HaJIGKHUTh BUHArOPOJA BIAMOBIAHO IO CIIPABXK-
HBOI I[IHU pedi, OCKUIBKY ISl BHHATOPO/Ia HE MEPEBUIIYE AIMCHO TIOHECEe-
HUX BUTpPAT; HaBiTh TOOPOCOBICHUI BIIACHUK HE MOXKE BHMAaraTd I[iHH,
SKy BiH JaB 3a HaJaHy HOMY pid CBOEMY TONEPEAHUKY. AJle TOH, XTO
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JIOOPOCOBICHO BUKYIIUB YKy pid, Ky BIACHHK HaBPSJ UM OTpUMaB On
THIITNM Oy/ib-SIKMM YMHOM, 1 THM CaMHM HaJlaB HOMY SIBHY KOPHUCTh, TOH
MOYKE€ BUMArarH BiJIOBiAHOT BUHaropomu (ct. 329-334).

3akpiIunodn 000B’SI3KH HEOOPOCOBICHOTO BJIACHUKA, aBCTPIii-
ChKUIl 3aKOHOJ[aBEllb BKa3yBaB, IO HEIOOPOCOBICHUI BIACHHUK
3000B’s13aHUI MOBEPHYTH HE TIJILKU BCi BUTOIM, OTPHMAaHi BiJ BOJIO-
JHHS 9YyKOI0 Pivdo, aje W BiIIIKOMYBAaTH Ti BUTOIM, SIKI MTOTEPILITAN
OTpHMaB OH, a TAKOX BCIO IIKOAY, IO CTaNacs BiJ BOJIOJIHHA. Y TOMY
BUTIAJKY, KOJIM HEJOOPOCOBICHOMY BIIACHUKY JICTAJIOCS BOJIOMIHHS 3a
JIOTIOMOTO0 3a00POHEHUX KPUMIHAJIBHUMHU 3aKOHAMU JiH, BiJIIIKOIY-
BaHHS JIOCATAE IiHN, 3aCHOBAHO1 Ha 0COOUBINA MPUXWIBHOCTI 10 pedi
(ct. 335, 336).

Perymioroun BiZHOCWHM, ITOB’s3aHI 3 JapyBaHHSIM, aBCTPIHCHKE
[UBIJIPHE 3aKOHOJIABCTBO BU3HAUAJO: SIKIIO OOJapOBaHMI BUSBUBCS
BUHHUM Y TPyOiil HEBISYHOCTI IO CBOTO ONarofiiiHuKa, TO AapyBaHHS
Moxke OyTu ckacoBase. [1is1 rpy0Or0 HEBASYHICTIO PO3YMI€THCS TAKOTO
POy 3aIOIisSIHHS [IKOIX TIJISCHOMY 0J1aromojy44ro, 4ecti, cB0001i ab0
MaiiHy, 3a sike 0c00a, 1110 3aMo/isiia KoLy, MOXKE OYTH MPUTATHYTA JI0
KPUMIHAJIbHOT Bi/INIOBIIaIbHOCTI, 33 BJIACHOIO 1HIIIATHBOIO Cy1y a00 Ha
BUMOTY MoTepmiyioro. HeBas4HICTh MepeTBOPIOE HEBSIYHOTO 0COOUCTO
B HEJIOOPOCOBICHOTO BIIACHUKA 1 J1a€ HABIThH CIIAAKOEMIIIO TIOTEPITIJIOTO
MpPaBo MO30BY PO MOBEPHEHHSI AAPY, TAKOXK MPOTH CIIATKOEMIISI 0COOH,
sIKa 3aIo/IisIa KOy, OCKUIBKH TOTEPITIINI He MPOOaYuB HEBJSTYHOTO,
1 Big mapy me 30eperyiocs mock B HaTypi abo BapTicTio (cT. 948, 949,
952, 953).

BceranoBmoroun ymoBH HaOyBaJbHOI JaBHOCTI, 3araibHE IHBLIIb-
HE YIIOXeHHsSI ABCTpiiichbKkoi iMIiepii creniaabHO 00yMOBIIOBANO, IO 3
HaOyBaJabHOI JaBHOCTI, KPiM 37i0HOCTI 0co0M 1 peaMeTa, moTpidHO,
00 ocoba crpaB;Ii BOJIOIIA PIYY0 YK TIPaBOM, HAOYTUM 32 JIaBHICTIO,
o0 #ioro BosomiHHS OYyJI0 3aKOHHM, TOOPOCOBICHUM 1 TIPABWILHUM 1
TPHBAJO MPOTATOM NepeadadyeHoro 3akoHoM cTpoky (cT. 1460). Hemo-
OpOCOBICHICTH KOJHMIITHBOTO BJIACHWKA HE TIEPEIIKO/KAE HaOyBaIbHIN
JTABHOCTI OYATH JiSITH HA KOPUCTh JTOOPOCOBICHOTO HACTYIHHKA 200
CIIAJIKOEMIIS 3 TOTO JIHSA, SIK BiH CTaB BOJOMITH piuuto (cT. 1463). llomo
JIOBEJICHOI HeTOOPOCOBICHOCTI Y IMBIILHOMY 3aKOHO/IaBCTBI BKa3yBa-
JIOCSI: XTO 3aCHOBYE CBOE JaBHIIIC BOJIOMIHHS Ha 3aKIHYCHHS TPUILIS-
TUPIYHOTO YU COPOKAPIYHOTO CTPOKY, TOH HE 3000B’sI3aHHMU MOCHIIA-
THUCSI Ha 3aKOHHY mijcTaBy. [Ipore qoBeeHa MpoTH HHOTO HempoOpoco-
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BICHICTh BOJIOJIIHHSI BHKIJIFOYAa€ HaOyBaJIbHY JIaBHICTh, HE3BAXKAOUHN HA
el Oinbin TpuBaiuil cTpok (cT. 1477). CTPOK MABHIIIOTO BOJIOMIHHS
MOTIepeIHNKA BU3HAYABCS BUXOISYHM 3 HACTYITHOTO: XTO JOOpPOCOBiC-
HO TpU0aB Piu BiJi 3aKOHHOTO Ta JOOPOCOBICHOTO BJIACHWKA, TOMU, SIK
HACTYITHUK, BIIPaBi 3apaxyBaTH TaBHICTh BOJIOJIHHS CBOTO TOIEpe-
nHuKa. Te came 3aCTOCOBYETHCS TAKOXK JIO CTPOKY IMO30BHOI JIABHOCTI.
[Ipu TpumusaTHpivHOMY ab0 COpOKapiuHOMY CTPOKY HaOyBaJIbHOT
JIABHOCTI 1Ie Ma€ Miciie i 0e3 3aKOHHOI MiJICTAaBH, a MPH IMO30BHIH JaB-
HOCTI y BTaCHOMY pO3yMiHHI HaBiTh 6€3 100poi coBicTi 200 BHOaYHOTO
HesHaHHs (cT. 1493) [1, C. 1044, 1046, 1049, 1055, 1056, 1057, 1058,
1059, 1062, 1063, 1106, 1107, 1109, 1110, 1111, 1116, 1141, 1144,
1146, 1147, 1148].

3Bin 3aK0HIB IMUBLILHUX Pociiicbkoi immepii 1832 poky 4iTko po3-
IIUTSIB TOOPOCOBICHE Ta HETOOPOCOBICHE BOJIOMIHHS YYXXKHUM MaiHOM
1 BU3HAYaB Pi3HI MPABOBI HACIIIKH JUTsI KOKHOTO BUTIAIKY. Bimmosin-
HO 710 CT. 529 BOJIOJIHHS BH3HAETHCS JTOOPOCOBICHUM, SIKIIO TOW, XTO
BOJIOJIIE MaifHOM, HE 3HA€, IO 1€ MAifHO 3a 3aKOHOM NP0 CHAIIIHHY
a00 Ha miJacTaBl 3aKOHHOI'O aKTa, a00 K BHACIIJOK KOJUIIHLOIO O€e3-
MIEPEPBHOTO, MPOTATOM 3EMChKOI JIABHOCTI, BOJIOMIHHS, HAJICKUTh
iHmomy. BonoiHHS BU3HAETHCS JOOPOCOBICHUM JIOTH, JIOKK He Oyre
JIOBE/ICHO, 10 BJIACHUKY JIOCTOBIPHO BiJloMa HENpaBicTh WOTO BOJIO-
ninHsA. OIWH CYMHIB Y 3aKOHHOCTI BOJIOJIIHHS HE € M€ TTiICTABOO ISt
BU3HAHHS BJIaCHMKa HenoO0pocoBicHUM. OjHaK 3 JHS (OPMATBLHOIO
OTOJIOIIEHHS HOMY 4Yepe3 CYIOBE MiCIIe TPO CIIip, 10 BHHUK BHACIIIOK
H0ro BOJIO/IIHHS, 1 PO BUMOTY TIOBEPHEHHSI MAETKY, BiH, X04a 1 POJ0B-
Ky€e KOPUCTYBATHCS MpaBaMU JOOPOCOBICHOTO BIIACHWKA MAETKY, alie
3000B’s13aHUH BiJIMOBIIAaTH 32 30€PEIKEHHS K MAETKY, TaK 1 JOXOIB BiJl
HBOTO TIEpEIl TUM, KOMY BOHO Oy/e MPHUCYIKEHO OCTAaTOYHUM PIIlICH-
HsM cyny. [lo3uBay Moke mpuHaWMHI JOBOJIUTH, 110 HEMPABICTh BOJIO-
IiHHA Oy7a 3 JOCTOBIPHICTIO BiJoMa BIAIOBIady 3aI0BIO IO MTOYATKY
criopy (ct. 530).

Crartss 609 mepenbavana, IO KOXKEH, XTO HE3aKOHHO BOJIOIB
9y)KHUM MailHOM, HE3aJIe)KHO BiJl TOTO, JOOPOCOBICHHM 4H HEIOOpO-
COBICHMM OYJIO II€ BOJIOAIHHS, 3000B’s3aHUH, 32 OCTATOYHHM PIIICH-
HSIM CYIy, HETaifHO TIOBEPHYTH MaifHO CIIPaBXHbOMY BIIACHUKY Ta BiJI-
HIKOJIyBaTH WOMY 30HMTKU 3a HENPaBOMIpHE BOJIOJIHHSA. XTO BOJIOJIB
Yy)XUM MallHOM HEZOOpPOCOBICHO, TOH MOBWHEH: 1) BiIIIKOIYBaTH 3a
BECh 3allOISIHUH [bOMY MaiHy MPOTSTOM BOJIOAIHHS HUM 1 JOBejie-
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HUHN HAJEKHUM JOCTDKEHHIM 30UTOK; 2) MMOBEPHYTU BCi JOXOIH, 3
TOTO MaiiHa OTPHMaHi 3 Yacy 3aBOJOAIHHS HAM JI0 IPUITHHEHHS [[bOTO
BOJIOJTIHHS, 200 K 3 TOTO Yacy, KOJHM HEeIPaBOMIpPHICTh BOJIOIIHHS HUM
cTaya HoMy TOCTOBIPHO Bifioma; 3) BiJIIIKOyBATH 3aIIO/IisHI BIACHUKY
MaifHa gepe3 3aBOJIOMIHHS, TAaKOK HAICKHUM JTOCIIHDKESHHSIM JOBEICHI
1, B pa3i criopy, CyZIoM BHU3HaHI, 30UTKH (CT. 610).

J106pocoBiCHICTh BUKOPHCTOBYETHCA TaKOXK MPH TIIyMadeHHI JIOTO-
BOpiB. 30KpeMa, MpY BUKOHAHHI JOTOBOPH MOBHHHI OyTH 3p0o3yMii 3a
iX CIIOBECHMM 3MiCTOM. SIKIIO CIIOBECHHH 3MICT BHKIHKA€E CEpio3HI
CYMHIBH, TO JJOTOBOPH ITOBHHH1 OyTH 3p03yMiJIi 3a IX HAMIPOM i T0OPOTO
COBICTIO, IOTPUMYIOUYHCH TIPH IIbOMY HACTYITHOTO: KOJIM JIOTOBIp uepes
HESICHICTh CJIOBECHOTO 3MICTY TJIYyMauWThCsl 32 HAMIpOM HOTO Ta 3a
JIOOPOIO COBICTIO, TOJII HESICHI CTATTI MOSICHIOIOTHCS 32 THMH, SKi HE €
CYMHIBHUMH, 1 B3araji 3a CMHCJIOM BChOTO A0roBopy (cT. 1538, 1539)
[1,¢c.77,78,92,93,103, 168, 169, 195].

Ilin wac mpoBeAEHHS IHOTO JOCIHIPKEHHS TOOPOCOBICHOCTI B
[UBIIPHOMY TIpaBi HE MOYKHA OMHHYTH yBaror W pajssHCHKHIA Tepiof
PO3BUTKY LMBIIHPHOTO 3aKOHOJABCTBA, XapaKTEPHUMH OCOOIUBOC-
TSAMHU SIKOTO, TTOMDK IHIIMM, CTano MPUHHATTA [[MBITEHUX KomeKkciB
YPCP B 1922 1 1963 poxkax. [{uBinpanii kogexc YPCP 1922 poky, xoua
1 BimoOpa’kaB HOBI i7ICOJIOTIUHI Ta MPaBOBI HACTAHOBH, MPOTE HE MIT
HE MICTHTH 3raJIoK 1moao modpocosicHocTi. CtarTst 59 Bu3HAuama, Mo
BJIACHHK Ma€ TIPaBO BIAIIYKYBaTH CBOE MAiHO 3 YyKOTO 0€33aKOHHOTO
BOJIOMIHHSI 1 BUMAraTH BiJl HEIOOPOCOBICHOTO BOJIOIUIBIIS TTOBEPHEHHS
BCIX MPHOYTKIB, SIKi BiH JiCTaB i MOBHHEH OYB JIICTATH 32 BECh Yac BOJIO-
JUHHS; BiJl J0OPOCOBICHOTO X BOJIOALIBISL — BCIX MPHOYTKIB, SIKI BiH
JicTaB 1 MOBMHEH OyB JIiCTaTH 3 4yacy, KOJIHM BiH Ji3HaBCs a00 TOBUHEH
OyB JIi3HATHUCS PO HEMPABOMIPHICTh BOJIOJIIHHS a00 JIiCTaB MOBICTKY B
CIpaBi MO30BY BJIIACHHUKA PO MOBEpHEHHS MaiiHa. Bomnozaisnens, y cBoro
4epry, Ma€ MpaBo BUMarary BiJl BIIACHUKA BiJIIIKOyBaHHS 3POOJICHUX
HUM HEOOXIJTHMX BHTpAT Ha MaliHO 3 TOTO Yacy, 3 SIKOTO caMe BIaCHH-
KOBI Hasle)XaTh MPUOYTKH 3 MaiiHa. Bignosigno no ct. 60 Bix ocodw,
o 1o0pocoBicHO Tpuadana MaifHO He Oe3mocepeIHbO Bijl BIACHUKA,
OCTaHHI BIpaBi BUTpeOyBaTH MaifHO JIUIIIE B TOMY BHIT Ky, KOJIU BOHO
HUM (BJIACHUKOM) 3ary0OJeHe abo B HpOTo morpadosane [1, c. 685, 687,
691, 699]. OTxe, Kareropis «100pocoBicHICTE» y L{MBiTEHOMY KOZIEKCi
YPCP 1922 poky BUKOPHCTOBYETHCS IIEPEBAXKHO TSI BU3HAYCHHS TIPaB
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1 000B’SI3KIB CTOPIH Y CITOpax MIoJ0 MaliHa, 30KpeMa Py HOro BUTpE-
OyBaHHI y HOBOTO BJIaCHHUKA.

Husineamii kogeke YPCP 1963 poky Takoxk MiCTHB 3acTepEeKEHHS
110710 T00POCOBICHOCTI, B OCHOBHOMY B KOHTEKCTI MpHI0aHHs MaifHa
Ta BUKOHAaHHA 3000B’s13aHb. BigmosigHo 1o cT. 145, sxmo MaiHO 3a
TIaTy npuadane y ocodu, sika He Maja rmpasa Horo Biquy>KyBaTH, PO
mo HaOyBa4 He 3HAB 1 He MOBUHEH OyB 3HaTH (HOOpOCOBicHMI Haly-
Bay), TO BIIACHUK BIpaBi BUTpeOyBaTH Lie MaliHO BiJ HaOyBava JIHIIE B
pasi, Kol MaifHO 3ary0OJieHe BITaCHUKOM ab0 0c000¥0, SIKil MaifHO OyI10
nepeiaHe BIACHUKOM Yy BOJIOJIHHS, a00 BUKPaJACHO Yy TOTO YH iHILOTO,
a0o0 BHOYITO 3 iX BOJOMIHHS IHITUM IIIJITXOM 1032 iX BoJicto. BUTpedy-
BaHHS MaiHa 3 MiACTaB, 3a3HAYCHUX y YACTHHI MEpIIil L€l cTaTTi, HE
JIOITyCKAEThCS, SIKILO MalHO OyJI0 IPOAAHO B MOPSAKY, BCTAHOBJIEHOMY
JUISI BUKOHAHHS CYI0OBUX PillICHb.

BuTpeboBytoun MaiiHO 3 4y»KOT0 HE3aKOHHOTO BOJIO/IIHHSI, BIACHUK
BIIPaBi TAaKOXK BUMAraTH BiJl 0COOH, sika 3HaJia a00 MOBUHHA Oyia 3HATH,
o ii BOJIOMIHHS HE3aKOHHE (HETOOPOCOBICHHMIA BOJIOMLICIH), TTOBEP-
HeHHs a00 BIAIIKOMYBaHHs BCiX JOXOMIB, SIKi ISt ocoda 3700yna abo
noBHUHHA Oyna 3700yTH 3a BeCh Yac BOJIOMIHHS; BijI I0OPOCOBICHOTO
K BOJIOJUTBIIA — BCIX JIOXOMIB, IO BiH 31100yB 1 MOBHHEH OyB 3100Y-
TH 3 TOTO Yacy, KOJIM BiH Jli3HaBCS a00 MOBUHEH OYB JI3HATHUCH IPO
HENPaBOMIPHICTh BOJIOAIHHS a00 ofiepKaB MOBICTKY 3a IT030BOM BJac-
HUKa PO TOBepHEHHs1 MaiiHa. Bomominenp, sk 100pocoBicHUi, Tak i
HEeT0OpOCOBICHUH, B CBOIO Yepry, Mae MpaBO BUMAaraTd BiJl BIacCHUKA
BIJIIIKOTyBaHHS 3pOOJICHUX HUM HEOOXiTHUX BUTpPAT Ha MAifHO 3 TOrO
gacy, 3 SKOTO BJIACHWUKOBI HaJe)KaTh JOXOAM Bix MaitHa. J[obpocosic-
HUH BOJIOZINIEIh M€ MPABO 3AIUIINTH 38 cOOO00 3p00JIeH] HUM TOJIII-
IIEHHS, SKIIO BOHU MOXXYTh OyTH BiITijcHI 0€3 ITOIIKOMKEHHS pedi.
SIKImo BLAMIIMTU TONIMIICHHS HEMOXKIUBO, TOOPOCOBICHUM BOJOJI-
JIEITh Ma€ TIPaBO BUMAaraTH BiIIIKOTyBaHHS 3pOOJICHUX Ha TOTITIIICHHS
BUTPAT, ajie He OinbIe po3Mipy 301bIIeHHs BapTocTi pedi [1, c. 792,
816, 817, 828, 881]. Takum umnom, lluBinpHuit Komekc YPCP 1963
POKy, HE BU3HAYAIOYHM CaMe MOHATTS 100pPOCOBICHOCTI, BUKOPHCTOBYE
HOTO SIK KpUTEPii OLIHKA KOHKPETHUX MPABOBUX CHUTYaIliif, 0COOIMBO
B IUTAHHIX HaOyTTS BIACHOCTI Ta BUKOHAHHS YMOBHHX YTOJI.

HusinsHuii koneke Yrpainu 2003 poky 3akpiluIroe J0OPOCOBICHICTh
SK OIIHE 13 3araJIbHUX MOJIOKEHb HUBUIBHOIO 3aKOHOABCTBA, BCTAHOB-
JIFOIOYH MIPE3yMITIiI0 CYMITIHHOT IPaBOBOT IOBEIIHKK 0COOH NPH 3/iiic-
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HEHHI HEelo CBOiX mpaB. /o mpoOieMHUX NMUTaHb peaizallii J00poco-
BICHOCTI B CyYacHil Teopil IIMBUIBHOTO IpaBa Ta MPaBO3acCTOCYBaHHI
3BEPHEMOCSI BXKE B HACTYIHUX JOCIIUKEHHSIX.

BucnoBku. JIoOpPOCOBICHICTh Yy CBOEMY O€3MEpEPBHOMY PO3BUT-
Ky TpoWIia nuisix Big cnabo BUpaxkeHHX (GopM y mepimx 30ipHUKax
BITYM3HSHOTO THCAHOTO TpaBa Ta (hparMEeHTapHOTrO MPaBOBOTO PEry-
JIIOBaHHSI B LIMBIIBHOMY 3aKOHOJABCTBI HACTYIHMX CTONITH JIO peryia-
MEHTalil SK CUCTEMOYTBOPIOIOUOTO MPUHIMITY CydacHOi cepu mpu-
BaTHOTO MpaBa.
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Kucherina Bogdan. The emergence and development of the principle of
good faith in the course of codification of civil legislation in Ukrainian lands

This scientific work is devoted to the establishment and development of the
principle of good faith in civil law in Ukrainian lands. The author analyzes how
this principle has developed from ancient times to the modern civil legislation
of Ukraine. It is noted that the experience of the formation and functioning of
the sphere of private law regulation in Ukrainian lands, which embodies the
fundamental differences between European legal systems of that time, is unique.
In particular, Ruska Pravda considers good faith through the prism of a person’s
awareness or unawareness of certain circumstances (for example, the purchase
of stolen property), which influenced the legal consequences and liability.
During the Lithuanian-Ruthenian period, the Statutes of the Grand Duchy of
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Lithuania provided effective mechanisms for the protection of bona fide
acquirers, established rules for the custody of property and the registration of
transactions to prevent bad faith. The “Rights by which the Little Russian
people are judged” of 1743 focuses on the obligations of guardians to act in a
“good and honest” manner. The Collection of Little Russian Rights of 1807
introduces the concept of “conscience” as a criterion for the legality of
possession of a found item. The 1832 Code of Civil Laws of the Russian Empire
clearly distinguishes between good faith and bad faith possession, and also
defines the use of good conscience in the interpretation of contracts. The
Austrian General Civil Code of 1811 regulates in detail the rights of a bona fide
owner to income from property, reimbursement of expenses, and the conditions
of acquisitive prescription. The Civil Codes of the Ukrainian SSR of 1922 and
1963 used good faith as a criterion in disputes over the recovery of property and
the assessment of the legality of property acquisition. The Civil Code of
Ukraine of 2003 enshrines good faith as a general principle of civil law and
establishes the presumption of good faith legal conduct of a person.

The paper argues that good faith has gone from being mentioned here and
there in customary law to becoming a key principle in modern private law.

Key words: good faith, bona fide purchaser, reclamation of property,
acquisitive prescription, interpretation of contracts, guardianship and
management of property, presumption of good faith, legal liability.
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