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3AKOHU YKPAIHU
NMPO BCEYKPATHCbKUA PE®EPEHOYM:
MOPIBHANBHUA NONITUKO-NPABOBUI AHATI3

30iticneno nopisHsanbHUll NOIMUKO-NPABOBULL AHANE3 3AKOHIE YKpainu npo
6ceyKpaincokull pegheperoym, wo O6yiu YUHHUMU 6 PI3HI YaCU 8 He3aNeMNCHIll
Vipaiui. 3axonu oyinioromucs nio Kymom 30py ix 0eMOKpamusmy, pearbHux
MOJHCIUBOCMEU HAPOOHO20 BONLEGUSIGLEHHSL 3 BANCIUBUX NUMAHb OEPICABHO0 |
CYCRINLHO20 JHCUMMISL, 6NAUBY SPOMAOSIH UIISIXOM pedhepeHOyMYy Ha 30IUCHEHHS
OepoicasHoi enaou 8 Yipaini. 3pobaeHo 8UCHOBOK, WO KOJICHUL HACTYNHULL 13
3aKoHi8 Yxpainu npo eceykpaincvkuil pegpepenoym 0edani Oinbuie 36yiCy6as
npagosi MOANCIUBOCNT 2POMAOSAH YKpainu wo0o upiueHHs HAUBANCIUGTUUX
NUMAanb 0epACABHO20 I CYCRITLHO20 JHCUumms 8 YKpaini uiisaxom iHiyiloeants i
nposedents 6ceyKpaincbkoeo pegependymy i 600HOUAC POWUPIOBA8 NPABOEI
MOJHCIUBOCMI WOOO BNIUBY B1AOU HA NPOBEOCHHS pedhepeHOYMY.
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Shliakhtun Petro, Kolyukh Valeriy. Laws of Ukraine on the all-ukrainian
referendum: comparative political and legal analysis

A comparative political and legal analysis of the laws of Ukraine on the all-
Ukrainian referendum in force at different times in independent Ukraine has
been performed. Laws are evaluated in terms of their democracy, real
opportunities for the expression of will of people on important issues of state
and public life, the influence of citizens through a referendum on the exercise of
state power in Ukraine. It has been concluded that each subsequent law of
Ukraine on the all-Ukrainian referendum increasingly narrowed the legal
capacity of Ukrainian citizens to resolve the most important issues of state and
public life in Ukraine by initiating and conducting an all-Ukrainian referendum
and at the same time, expanded the legal possibilities for government influence
on the referendum.

Key words: law, referendum, democracy, subject of referendum, people'’s
referendum initiative.

CyTHICTb MOPiBHAIBHO-TIPABOBOTO aHAJI3y MOJISIrae y 3iCTaBICHHI
HOpPM Ta IHCTHUTYTIB MPABOBHUX aKTiB y MeKax IEBHUX Traiy3ei mpasa
PI3HHX YaciB 1 IepKaB, POKPUTTI CHIIBHOTO 1 BIAMIHHOTO Mi’K HUMH,
3’CyBaHHI 3aKOHOMIpHOCTEl MPAaBOBOTO PETYIIOBAHHS CYCHUIBHUX
BimHOCHH. OCOOIMBICTIO TIOJIITHKO-TTPABOBOTO aHAJI3y € Te, M0, KPiM
3iCTaBJIEHHS MPAaBOBUX HOPM Ta IHCTHTYTIB, BiH Iependavac TaKoxK
3’SCyBaHHs MOJNITHYHUX YMHHMKIB, IO BIUIMBAIM Ha (OPMYBaHHS
TaKuX HOPM Ta IHCTHUTYTIB: €TAIly CYCIIJILHOTO PO3BUTKY, HA SKOMY
3HAXOJIUThCS KpaiHa, MOJITHUHOT 0OCTAHOBKHU B KpaiHi, pPO3KIIaay map-
TIHHO-TIONITHYHHUX CHJI y AeprKaBi Ta Oe3mocepeiHbo B il MapiIaMeHTi,
BIUTMBY 30BHINIHIX YHHHUKIB TOIIIO.

26 ciung 2021 poxy BepxoBna Paga Vkpainu npuitHsna 3akoH
Vkpainu “IIpo Bceykpaincekuii pedepenaym” Ne 1135-IX, na sikuit
TTOKJIQTAIOTHCS BEJIMKI CIIOAIBAHHS y MPOIIECi MOTAIBIIOI TeMOKPATH-
3alii IepKaBHOTO 1 CYyCHUIBHOTO KUTTS B Hatii kpaini. Lle ke Tperiit
3aKOH MPO BCEyKpaiHChKHUU pedepeHayM, sKi B pi3HI 4acu OyiIu YUH-
HUMH B He3aJeKHIH YKpaiHi. ¥ 3B 43Ky 3 IUM aKTyaJbHHM € TMOpPiB-
HSUTBHMI aHaJIi3 I[IMX 3aKOHIB, 3’ICYyBaHHS CIIJIBHOTO 1 BIIMIHHOTO MiXK
HUMH, OLIHKA iX i KyTOM 30py JEMOKpPaTH3MYy, pealbHUX MOKIIHUBO-
CTel BIUIMBY TpOMajsH YKpaiHW Ha 3IHCHEHHS Nep)KaBHOI BIaJHW B
kpaini. OCHOBHUMH O3HAaKaMH JUIsl TAKOTO MOPIBHSHHA 00paHO: MOX-
JMBUI NpeIMeT BCEyKpaiHCHKOro pedepeHayMy Ta Moro oOMeXeHHS;
IHCTUTYT HaponHOi pedepeHHOT iHiliaTUBH; Cy0’€KTH TpU3HAYCH-
HS (TPOTOJIOIICHHSI) BCEYKPAiHCHKOTO pedepeHayMy; BCTAHOBJICHHS
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pE3yNBTaTiB BCEYKPATHCHKOTO pedepeHyMy; MPaBOBi HACTIIKH BCEY-
KpaiHCBKOTO pedepeHaymy.

[Nepmmii 3aK0H Npo BeceykpaiHChKUH pedepennyM — 3akoH YKpain-
cekoi PCP “TIpo BceykpaiHChKkHiA Ta MicleBi pedepeHayMu’ Bif
3 mumasa 1991 poky Ne 1286-XII (mani — 3akon 1991 poky) Bepxos-
Hoto Panoro Ykpaincekoi PCP Oyno mpuiinsaTo me 1o HaOyTTs Yipai-
HOIO JIep>KaBHOI HeszanexxHocTi. TorouacHmii ckian BepxoBHoi Panu
OyB yrepiie chopMOBaHUH 3a pe3ybTaTaMi BUOOPIB Ha aJIbTEPHATHB-
Hi OCHOBI, MEPIINH Typ sAkuX BigOyBcs 4 Oepe3ns 1990 poky (apy-
ruit Typ — 18 Oepe3ns 1990 poky) BiAMOBIAHO 10 3aKOHY PO BHOO-
pu Bix 27 xoBrHs 1989 poky. I xoua kinbkicHO y cknani BepxoBHoi
Panu nepeBaxkain KOMyHICTH, sSIKi CTAHOBWJIM TaK 3BaHy “rpymy 2397,
omno3utliero iM Oyma Hapomma Pama 3 mpencTaBHUKIB HaIiOHaILHO-
narpiotnyaux cwi (Hapomuoro pyxy Ykpainu, Ykpaincekoi lenbcin-
cekoi rpynu, laptii 3enennx Ykpainu Ta iH.), sika cripaBisiia 3HAYHUN
BIUIMB Ha poboTy BepxoBHoi Pamu. Came ueli cknan BepxoBHoi Panu
16 mumas 1990 poxy npuitasas [ekmapariiro po AepKaBHUNA CyBEPEHi-
tet Ykpainu. lle OyB uac posnagy CPCP, mporosorieHHs 1ep:xaBHOTO
CYBEpEHITeTy paissHCbKIUMH peciyOnikamu. 3 Jleknapai€eio o’ si3yBa-
JIMCh BEITUKI CIIOJIIBAHHS HA YCTIIITHUNA €KOHOMIYHHHN 1 JEeMOKpaTHYHHN
TIOJIITUYHUHN PO3BUTOK HE3aJICKHOI YKPATHCHKOI IepiKaBH, IO i 3yMO-
BUJIO IEMOKPAaTU3M CaMOTr0 3aKOHY NP0 BCEYKPaiHChKUI pedepeHyM.
VY mopanpmioMy A0 LBOTO 3aKOHY HEOIHOPAa30BO BHOCHIIUCS 3MiHH,
ajie HaC Ma€ LiKaBUTU caMe Horo mepionovyaTkoBa pepakiuis [1]. Bin-
MOBiTHO J10 3akoHy “IIpo BceykpaiHChKWE Ta MiclieBi pedepeHmayMn”
1 rpymaast 1991 poxy Oyino mpoBeeHO BCEYKpaiHChKUI pedepeHayM 3
NUTaHHS PO MiATBEpAKeHHs npuiiHsaToro BepxosHoro Pamoro Vkpai-
HU 24 ceprHst 1991 poky AKTY IpOroiomeHHs He3aleKHOCTI YKpaiHH.

Crarta 3 3akony 1991 poky BcTaHoBuMIIa, IO MMPEIMETOM BCEYKpa-
fHCBKOTO pedepenaymy Moxe OyTh: 3aTBeppkeHHs KonctuTtymii Ykpa-
Hu, 11 OKpeMHUX NOJNOKeHb Ta BHeceHHs 10 KoHcTuryuii Yikpainu 3MiH
1 IONOBHEHb; MPUUHATTA, 3MiHa a00 CKacyBaHHs 3aKOHIB YKpainu abo
X OKpeMUX TOJIOKEHb; IPUIHATTS PIllICHb, SIKI BH3HAYAIOTh OCHOBHHI
smict Koncturytii Ykpainu, 3akoHiB YKpaiHH Ta IHITUX IMPaBOBHUX
aKTiB.

OcTaHHE MOJIOKEHHS 1i€1 CTaTTi O3Ha4ae, MO HIISIXOM BCEyKpaiH-
CbKOTO pedepeHIyMy NMPUIUMAIOThCS HAMBAXKIIMBIIII TPABOBI PIIICHHS
B nmepikaBi. Ctarts 5 3akoHy 1991 poky yTOUHIOE, IO ‘“BUKITIOYHO BCE-
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YKpalHCBKUM pedepeHIyMOM BUPINIYETHCS MUTAHHS MPO peaizallito
IIpaBa HApO1y YKpaiHM Ha CAMOBU3HAYECHHS TA BXOJKEHHS YKpAiHU 10
JepkaBHUX (elepaTHBHUX 1 KOH(EIepaTHBHIX YTBOPEHb a00 BUXIT 13
HUX (4. 2). Lle MoNoKeHHsT CTPaTEriqHOTO 3HAYCHHS, TIPUIHATE B Yac
TOCTPOi MOJMITHYHOI OOPOTHOM 32 HE3aJIEKHICTh, 3 OTHOTO OOKY, OyI0
3acTepeKEHHSIM I0JI0 BXOJDKEHHs YKpaiHu 0e3 MpoBeeHHs pedepeH-
JIyMY 70 SIKOTO O TO He OyJ10 aepkaBHOTo yTBopeHHs HaroMicTh CPCP,
0 PO3MAaaaBcs, a 3 1HIIOTO — MaJI0 OyTH 3aCTOPOTOI0 MPOTH BCTYITY
VYkpainu 6e3 npoBeaeHHs BceyKpaiHChKOro pedepeHaymy 10 €Bponeii-
cekoro Coro3y, SIKU, 1O CyTi, € KOH(eIepaTuBHUM yTBOPEHHSM 1 JI0
YJIEHCTBA B SIKOMY YKpaiHa TaK aKTUBHO IparHe.

Bomnouac crarts 5 3akony 1991 poky mepenbadmiia, mo Ha BCEy-
KpaiHChKUH pedepeHayM He BUHOCATHCS IMUTAHHS, BiJIHECEHI 3aKOHO-
JaBCTBOM YKpaiHHU JI0 BiJaHHS OPraHiB Cyay 1 NPOKYpaTypH; MUTaHHS
aMHICTIT Ta TOMHJIYBaHHSI, TIMTAHHS TPO BXXHTTS JCPKaAaBHUMH Opra-
HaM{ YKpaiHu HaJI3BUYAMHHUX 1 HEBINKJIATHUX 3aXOiB IIOIO0 OXOPO-
HHU TPOMAJICHKOTO HOPSIIIKY, 3aXHUCTY 30POB’sS Ta OE3MEeKH IpoMajisiH;
MUTaHHS, 0B’ 3aHi 3 00paHHAM, IPU3HAYCHHSM 1 3BUTBHEHHSIM TOCa-
JIOBHX OCI0, 110 HaJISKaTh /10 KomIeTeHlii BepxoBHoi Pagu Ykpainu,
IIpesunenrta Ykpaiau ta Kabinery Minictpis Ykpainu (4. 3).

3akoH 1991 poky BCTaHOBHUB, IO BCEyKpaiHCHKHN pedepeHmayM
npusHayaeTscsi BepxoBHoto Pamoro Ykpainm (ctT. 12). Bona Taxox
NpU3HaYae BCEYKpaiHChKUI pedepeHaym: 1) 3 mUTaHb 3aTBEPIKEHHS
abo ckacyBanHs Koncrurymii Ykpainu, a Takox 3 MUTaHb JIOCTPOKO-
BOI'0 NPUIMHEHHSI MOBHOBakeHb BepxoBHoi Paau VYkpainu, [Ipesu-
JeHTa YKpaiHd — SKIIO OO0 BUMAaraioTh HE MEHIU SIK TPU MiIbHOHU
rpoMajssH YKpaiHu, SKi MaloTh MpaBO OpaTh y4yacTb y pedepeHaymi;
2) 3 mUTaHb 3aTBEp/DKEHHS a00 ckacyBaHHs KoHcTHTYHIi Ta 1HIIHX
3aKOHOJABYMX AaKTiB YKpalHW, 32 BHUHATKOM IHTaHb JOCTPOKOBOTO
NIPUIIMHEHHS NTOBHOBaXkeHb BepxoBHoi Panm VYkpainm Ta I[lpesunen-
Ta YKpainu, — SKII0 IbOTO BUMarae He MEHII SIK MOJOBHUHA HAPOIHUX
nemnyraTiB Ykpainu (4.1 c1.13).

Tak Oymo 3akpimieHO IHCTHTYT HapoaHOI pedepeHIHOI iHImiaTh-
BU, aJie TUJIbKU 3 IUTaHb 3aTBEpAKEeHHS a00 ckacyBaHHs KoHcTuTymii
VYkpainn (KOHCTUTYUIHHHUN pedepeHayM) i, 0 0COOIMBO BaXKIJIMBO, 3
MIUTaHb JOCTPOKOBOIO IPUIMHEHHS MOBHOBaXeHb BepxoBHoi Pann
Vkpainnm i [Ipe3ugenra Ykpainn. 3aKk0oH MICTUTh YTOUHECHHS: PIIIICHHS
Npo NpHU3HAYEHHs pedepeHnyMy 3 MUTaHHs MPO JOCTPOKOBE MPHIIU-
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HeHHs NoBHOBaXkeHb [Ipesmpenrta Ykpainn BepxoBHa Pana Ykpainn
npuiiMae OUTBLIICTIO, HE MEHII SIK JIBI TPETHHHU, BiJ 3arajibHOT KiJIbKOC-
Ti HAPOJHUX JAernyTaTiB Ykpainu (cT. 21).

Hopmu mpo iHimiroBaHHS TpoMaisHamu pedepeHmyMmy 3 MHUTaHb
JOCTPOKOBOTO NPHUIMHEHHS TOBHOBaXkKeHb BepxoBHOi Panm Ykpainu i
[pe3unenta YkpaiHu He Mallkl aHAJIOTIB Y €BPONEHCEKOMY KOHCTHTYLIIO-
HaJTi3Mi. €IMHO0 €BPOICHCHKOIO JIEP)KaBOK0, KOHCTHUTYIIIS SKOI Iiependa-
ya€ MOXJIMBICTh JOCTPOKOBOTO IIPUIIMHEHHS IOBHOBAKEHD IIAPIAMEHTY
3a pillleHHsAM pedepeHIyMy 3a HapOIHOIO iHIIIaTHBOIO, € JIIXTeHIITeHH,
ne “1500 rpomansH, sIKi KOPUCTYIOThCS TPABOM TOJI0CY, 00 YOTHPH IPO-
MaJid Ha OCHOBI PE30ITOLIiH 1X 300piB MOXKYTh BUCYHYTH BUMOTY TIPOBE-
neHHs pedepeHIyMy 3 MpUBOAY po3mycky Jlanarary” (4. 3 ct. 48) [2].

JlocTpoKOBOrO NMPUIMHEHHS! HOBHOBAXXEHb MPE3UICHTA 32 pillieH-
HSIM 1HIL1OBaHOTO rpoMaasiHaMK pedepeHayMy KOHCTUTYLIT €BpOTeH-
ChKHX JIepKaB He nependadaroTh. KoHcTuTylliss ABCTpii nependoauae
MOXITUBICTD JIOCTPOKOBOTO TPHUITMHEHHS MOBHOBAXKCHb MPE3HJICHTA
3a pimieHHsAM pedepeHayMmy, aie iHII[iHOBaHOTO HE TPOMAIsSHAMH, a
napiamMeHToM (HWKHBOIO majnaror) (4. 6 ct. 601) [3]. Biarak Ykpa-
iHa, BCTAHOBHMBIIM 1HCTUTYTH TOCTPOKOBOTO TNPHUIIMHEHHS MTOBHOBA-
xeHb BepxoBHoi Pagn Ykpainu i [Ipesnnenta Ykpainu 3a pilieHHAM
IHIIIHOBAHOTO TpOMaAsTHaMU pedepeHIyMy, Moriia O 3armoJaTKyBaTH B
€BPOINEHCHKOMY KOHCTHUTYLIIOHAMI3MI TEHACHILII0 peajizauii momiThuy-
HOi BiAmoBimaipHOCTI mapnamenty i IlpesupenTa 3a Ge3mocepenHiM
BOJICBHUSIBIICHHSIM I'poMaJisiH. [IpoTe 1mboro 1eMOKpaTuuHOro eHTYy3ia3-
My YKpalHISIM BHCTA4MJIO TUTBKH 10 PUHHATTA 1996 poky Konctuty-
uii Ykpainu, sika Hiuoro moJiOHOTO He TepeadaJac.

3axoH 1991 poky BCTaHOBUB, L0 IPOEKT 3aKOHY, PIILICHHS BBAXKAETH-
Cs yXBaJICHUM TPOMAJISTHAMH, SKIO 32 HHOTO OYyJI0 TOJaHO OUTBIIICTh
TOJIOCIB TPOMAJISIH Bij YMCIIa THUX, XTO B3SB y4acTh y pedepeHayMi.
Pedepennym BBakaeThCsi TAKMM, 110 HE BiOYBCsI, SIKIIO B HBOMY B35UI0
y4acTh MEHIIE TIOJIOBHHU IPOMasIH, BHECEHUX JI0 CIHMCKIB JJISI TOJIO-
CyBaHHS, a peepeHIyM 3 MUTaHb JOCTPOKOBOTO MPUIIMHEHHSI TTOBHO-
BakeHb BepxoBHoi Panu Ykpainu ta Ilpe3usenta YkpaiHu BU3HAETh-
Csl TAaKUM, IO HE BigOyBCs, SKIIO Y HHOMY B3SUIM Y4acTh MEHIIE JBOX
TPETHH BiJ] 3arajibHOT KIIBKOCT1 TPOMAJIsH, SIKI BHECEHI JIO CITUCKIB JJIst
ronocyBanus (4. 7,8 cT. 41).

3akoH 1991 poky mopsa 3 IeMOKPaTHYHOIO HOPMOIO TIPO TE, IO
“3sMiHa 200 CKacyBaHHS 3aKOHIB, IHIIUX PillleHb, IPUHHATHX pedepeH-
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JTyMOM, TTPOBOJUTHCS TaKOXK pedepermaymom”™ (4. 1 cT. 45), MiCTUTD He
XapakTepHe AJsl JEeMOKPaTHYHOTO 3aKOHOAABCTBA IMPO pedepeHIyM
MIOJIO’KEHHS TIPO Te, 10 3MiHY a00 CKacyBaHHS 3aKOHIB, iHIIUX PillIeHb,
MIPUHHATHX pePepeHIyMOM, MOXKe 3MIHCHUTH Takok BepxoBHa Pama
YkpaiHnu OUTBIIICTIO HE MEHII K JIBl TPETHHH BiJI 3arajbHOI KiTbKOCTI
HApOJHUX JICMYTaTiB 3 000B’I3KOBUM 3aTBEPKCHHSIM Ha pedepeHmy-
Mi, KMl TIOBUHEH OyTH MPOBEACHUI MPOTATOM HIECTH MICALIB TiCIs
BHECEHHS 3MiHN a00 cKacyBaHHSA (4. 2 CT. 45), sIke MOYKE TIEPEKPECITUTH
caM CeHC pedepeHaymy.

3akoH 1991 poky nependayae TakoXK IHCTUTYT KOHCYIBTAaTHBHOTO
pedepenaymy: “3 METOH BHUSBJICHHS BOJI I'POMAJSIH IIPU BUPIIICHHI
BO)XJIMBUX IUTaHb 3arajibHOIEPKABHOIO Ta MICLEBOIO 3HAYEHHS Yy
nependayeHoMy MM 3aKOHOM HOPSIKY MOXYTb IPOBOJUTHUCH BCEy-
KpalHChKi Ta MiCLEeBi AOpaayi ONMUTYBaHHS IPOMaJsiH YKpaiHu (KOH-
CyNIbTaTHBHI pedepeHymMn). Pesyasrarn qopagaoro onutTyBaHHs po3-
TISAAI0TBCS 1 BPAaXOBYIOTHCS TIPU TPUHHSTTI PINICHb BiAMOBIAHUMHU
JepkaBHUME opraHamu’ (4. 1 cT. 46).

Hosa Koncrturyuis Ykpainu [4] XapakTepu3yeTbcs 3HAYHUM PO3-
HIMPEHHSIM KOHCTUTYLIMHUX TOBHOBaXkeHb [Ipesuaenrta Ykpainu, 10
yoro Bepxosny Pamy VYkpaium npu i mpuHHSTTI BCUISKO CIIOHYKaB
toximHil [pesunent Ykpainu Jleoninx Kyuma, y Tomy umcii morpo3oto
BUHECEHHS MPO€EKTY HOBOI KoHcTuTywii YkpaiHu Ha BceyKpaiHCHKUI
pedepeHayM y paszi HOro HENnpUUHSATTS MapIaMEHTOM HaNOIMKINM
yacoMm, Tpo IO BiH BUIAB CHeUiadbHUH yKa3 [5]. Po3mmpenns moBHO-
BakeHb [Ipe3mmeHta YkpaiHM mI0A0 BCEYKPATHCHKOTO pedepeHIyMy
nosisrae B Tomy, o 3rigHo 3 Koncrutynieto Ykpainu yxe BiH, a HE
BepxoBna Pana Ykpainu, npusHavae BceykpaiHChKuii pedepeHaym 3
MUTaHHS PO 3aTBepKeHHs 3MiH 70 Koncrutynii Ykpaiau (po3zaimis [
“3aranbhi 3acaman’, l11 “Bubopu. Pedpepennym” i XIII “Buecenns 3min
no Koncrurynii Ykpainn™) micis npuitaarts ix Bepxosnowo Panoro
VYkpaiHu, a TakoX NporoJyiolye BceyKpaiHChKUE pedepeHaym 3a
HapOJHOO iHiliaTuBO. BepxoBHa Pana Ykpaiuu rpu3Hadae Bceykpa-
THCHKHUH peepeHIyM TUTEKH 3 TUTaHb TIPO 3MiHY TepuTOpii YKpainm.

Hosa Koncturyuis YkpaiHu He BH3HA4a€ MOXKIMBHX IPEIAMETIB
BCEYKPaiHCBKOTO pedepeHIyMy, JIMIIe BCTAHOBIIOE, IO “BUKIIOYHO
BCEYKpaiHCHKUM pedepeHIyMOM BUPILIYIOTbCS THUTAHHS TPO 3MiHY
teputopii Ykpaiau” (cT. 73), Ta He goIyckae pedepeHaIyMy o0 3aKo-
HOIIPOEKTIB 3 MMUTaHb IMOJIATKiB, OFOKETY Ta aMHICTIl (CT. 74).
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3axoH 1991 poky 3 BiANOBIAHUMH 3MiHAMH, Y TOMY YHCIIi 3yMOBJIE-
HUMH TPUAHATTAM HOBOi KoHCTHTYLIT YKpaiHu, BTpaTHB YMHHICTH Y
3B’s13Ky 3 HaOyTTSM YHHHOCTI 3akoHOM Ykpainu “IIpo BceykpaiHChKUi
pedepenaym” Bim 6 muctomanga 2012 poky Ne 5475-VI (gam — 3akoH
2012 poky) [6]. 3akon OyB npuiiHsATHI 32 Tpe3uaeHTCcTBA BikTopa Sny-
KOBHYa Ta JOMiHyBaHHs y BepxoBHiii Paai Ykpainu pakTuuHO 04osio-
BaHOi HUM [laptii perioHis.

[IpaBminHs “perioHaniB” CyNMpOBOMHKYBAIIOCS iX HAMaraHHIMHE PO3-
MIMPUTH KOHCTUTYIIHHI TOBHOBaXkeHHs [IpesunenTa Ykpainu Bikropa
SnykoBuua. Lle 3Haiiio cBilf BUAB, 30KpeMa, y BuzHaHHI KoHcTuTy-
uiitanm Cynom Ykpainu cBoiM pimennsm Big 30 Bepecust 2010 poky
3akony Ykpainu “IIpo BHecenns 3MiH mo Konctutymii Ykpainun” Bin
8 rpymast 2004 poky Ne 2222-1V, sxuii 3HaYHO 3BY3WB KOHCTHUTYIIiHi-
Hi nmoBHOBaxkeHHs [Ipe3unenTa YkpaiHu, HEKOHCTUTYLIHHUM, 1 TAKUM
YrHOM y moBepHeHHi [Ipe3uenty Ykpainu nornepeaHix KOHCTUTYIiN-
HUX TIOBHOBa)KCHb.

Bignosimno nmo Koucrurymii Ykpainum 1 3rigHo i3 3akoHOM
2012 poky cyO’exTaMu iHILIIOBaHHS BCEYKpaiHCHKOTO pedepeH-
IyMy € YkpaiHcbkHil Hapoxa, Bepxosna Paga Ykpainu y Bumankax
Ta MOPSAAKY, BCTaHOBIeHNX KoHCTHTYIi€I0 YKpalHu 1 3aKOHOM TPO
BceykpaiHcbkuii pedepenaym. Cy0’ekTaMu Tpu3Ha4eHHS (IIPOro-
JoWIeHHs) BceyKpaincbkoro pedepenaymy € Ilpesunent Ykpainu
i BepxoBna Pana VYkpainu. KonctutyuiitHuii pedepeHayMm 11010
BHeceHHs 3MiH 10 po3aimiB I, III, XIII Koncrturynii Ykpainu npu-
3HavaeThes [lpe3nnenTom Ykpainu 3a iHimiatnBoro BepxoBHoi Pann
Vkpainu. Parudikaniiinuii pedepeHayMm MmoAo 3MiHH TepUTOPil
VYkpainu npusHauaerscsa BepxoBHow Panoro Ykpainu. BeeykpaiH-
ChKHMI pedepeHayM 3a HAPOTHOIO IHIMIATHBOIO MPOTOJIOIIYETHCS
[Ipe3unenTom Yipaiau (cT. 14). OcoOIHUBICTIO 3aKOHY € TTOKJIaICHHS
Ha [Ipe3unenrta Ykpainu 000B’ 53Ky IIOA0 KOHTPOJIKO BiAMOBIAHOCTI
npenmera pedepenaymy Koncrurynii 1 3akonam Ykpainu: “8. Ilpe-
3useHT Ykpainu, LleHTpanpHa BuOopya Komicis 3000B’si3aHi 3/iHc-
HIOBAaTH TIEpPEBIpKYy om0 BiamoBimuocTi Koucturymii Ykpainw,
3aKoHaM YKpaiHHM MUTaHb, SIKi IPOMOHY€ETHCS BUHECTH Ha BCEyKpa-
fHChKMH pedepeHayM, 30KpeMa, 3a HApOAHOIO iHiNiaTHBOIO™ (4. 8
cT. 22). [Morenuiitno uei 0608’ s30k [Ipe3uaenra YkpaiHu yMOXIU-
BJIIO€ HEJOINYLICHHS HUM IPOBENCHHS pedepeHayMy, B TOMY 4uCHi
3a HApOJHOIO 1HII[IaTHBOIO.
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3rigno i3 3akoHoM 2012 poky mpeaMeToM BceyKpaiHChKOro pede-
PEHIYMY MOXKYTh OyTH Oy/ab-sIKi MUTaHHS 32 BUHSITKOM THX, BUPIIICH-
HSl SIKUX pedepeHayMoM He jaomyckaetbest Koncrurymieto Ykpainw,
3aKOHAMH YKpaiHu. 3a MpeaMEeTOM BCEYKpaiHChKUH pedepeHIyM MOXKe
Oytu: 1) mpo cxBaneHHsi HoBol penakuii Koncrutynii Ykpainu, BHe-
ceHHs 3MiH 10 Koncturyuii Ykpainu, ckacyBaHHs, BTpaTy YAHHOCTI YU
BU3HAHHS HEYMHHUM 3aKOHY MPO BHECEHHsI 3MiH 10 KoHcTutymii Yipa-
{HE (KOHCTUTYMIHHUN pedepeHmayM); 2) Ipo 3MiHy TepuTopii YKpaiHu
(patudikaniitamii pedeperaym); 3) MOM0 MPUHHATTA YU CKACYBaHHS
3aKOHY YKpaiHu a00 BHECEHHS 3MiH JI0 YHHHOTO 3aKOHY YKpaiHu (3aKo-
HonaBuuii pedepeniym); 4) 3 Oylb-SIKOrO MHUTAHHS 32 BUHATKOM THX,
moa0 SKUX pedepeHayM He IOIMyCKaeThes 3rimHo 3 KoHcTurytieio
VYkpainu (3aranbHuit pedpeperym) (cr.3).

Sk 1 nependaueHo Koncrutyuiero Ykpainu, 3aKoH BCTAHOBHUB, IO
He MOke OyTH iHILIHOBAaHO MPHU3HAYCHHS BCEyKPaiHCHKOTo pedepeH-
JTyMy TI0JI0 3aKOHOIIPOEKTIB 3 TUTAHb MOATKIB, OIOKETY Ta aMHICTII.
BoaHouac BiH MICTUTh YTOUHEHHS, 11O HA BCEyKpaiHChbKHN pedepeH-
JyM 3a HapOJIHOIO iHII[IaTUBOIO HE MOXKe OyTH BUHECeHe (iHiliiioBaHe)
MUTaHHS PO 3MiHy TepuTopii Ykpainu. TeKcTH 3aKOHOMPOEKTIB, IO
BHUHOCSTHCS Ha pedepeHyM, He ITOBUHHI CKaCOBYBAaTH Y1 OOMEKyBaTH
3MICT iCHYIOUHX TIpaB i CBOOOT IFONWHU 1 TpOMasTHIHA 2060 OyTH CITpsi-
MOBaHMMH Ha JIKBiAALiI0 HE3aJEKHOCTI Y1 Ha MMOPYLICHHS TEPUTOPi-
aJIbHOI 1TicHOCTI YKpainu (cT. 20).

Sk 1 3axkon 1991 poky, 3akon 2012 poky B ctarti 93 “BcranoBnenns
Pe3yNbTaTiB BCEYKpPaiHCHKOrO pedepeHayMy’’ BU3HAYAE, 10 MUTAHHS,
BUHECCHE Ha BCEYKpaiHChKHUH pedepeHayM, BBaKA€TbCSI CXBaJCHUM
(3aTBepKEHUM ), SIKIO 32 1I€ TPOTOIO0CYBAIN OLIbILE TTIOJIOBHHH y4ac-
HUKIB pedepeHyMy, IO B3sUTM ydacTh y roiocyBaHHi (4. 1 cT. 93).
[Ipote, xou sk MUBHO, Ha BinmMiHy Bif 3akoHy 1991 poky, crarts He
MICTUTh NPHUHLUIIOBO Ba)KJIMBOTO IOJIOKEHHS MPO Te, 10 pedepeH-
JyM BBKAETHCS TAKHUM, 1110 BiTOYBCS, SIKIIO B HHOMY B3sUTH Y4acTh HE
MEHIIIE TIOJIOBHHU I'POMAaJISIH, BHECEHUX JIO CIUCKIB JUISI TOJIOCYBaHHSI.
Buxomuts, BceykpaiHCbKUN pedepeHiyM BBAXKA€ThCSI TAKUM, L0 Bia-
OyBcsi, 3a Oy/Ib-SIKOi y4acTi rpOMaJisiH, [0 CYIIepednTh caMild i11ei 1emMo-
Kparii, BiINOBITHO J10 SIKOi PILICHHS MPUIMAIOThCS OIIBILICTIO.

3akoH 2012 poKy MICTHTh HH3KY IMOJOXKEHb, IKi 3 YCIEI0 OYEBUJI-
HicTiO cynepedars Konctutymii Yipaiawm. HaiOinem oueBHaHE 3 HUX
MOJISiTa€ Y BCTAaHOBIIEHHI MOXIMBOCTI 3MiHM KoHcTutymii Ykpainu
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[ITXOM BCEYKPATHCHKOTO pedepeHIyMy 3a HapOJHOI iHIIIaTHBOIO
0e3 yuacti BepxoBuoi Paau Ykpainu. Tak, crarta 15 3akoHy, 30kpema,
nependavae: “3. IllnsaxoM BceykpaiHChKOTO pedepeHIyMy 3a Hapoj-
HOIO 1HIIIaTHBOIO YKpaiHCHKUI HApO SK HOCIH CYBEpPECHITETY 1 €IMHE
JDKEPENo BiIaAM B YKpaiHi, 341HCHIOIOYN CBOE BOJICBUSBICHHS, MOXE B
MOPSIZIKY, KUK BU3HAUCHHH UM 3aKOHOM, CXBAJIOBaTH HOBY pellak-
uito Koncruryii Ykpaiau, BHocutH 3Miau J0 Konctutyiii Ykpainu,
CKacOBYBaTH, BU3HABAaTH TAaKUM, 110 BTPA4ya€ YMHHICTb, Y1 BU3HABATU
HEYWHHUM 3aKOH IPO BHEeCEHHs 3MiH 10 KoHcTHTyMii Ykpainu™.

e Ta inmi aHanoriyHi monoxxeHHs 3akony 2012 poky, a Takox opy-
HICHHS TPOLIEAYPH HOTO MPUUHATTS CTalM IMiJICTABOIO JJIsl BU3HAHHS
Koncturymititanm Cymnom Ykpainu 3akOHY HEKOHCTHUTYIIHHHM, TOOTO
TakuM, 110 He BiamoBigae Koncrutynii Ykpainu i Brpadae ynHHICTH [7].

Hacrtynnwuii, Tpetiit 3a nopsakom, 3akon Ykpainu “Ilpo Bceykpain-
cekuii pedepenaym” Big 26 ciuns 2021 poxy Ne 1135-1X [8] mpuiinsiTo
HOBUM ckitagoM BepxoBuoi Pamn Ykpainn, chopmMoBaHuM yxe TicCIs
Pesomorii I'igHOCTI 3a pesynbraTamMu 1M03a4eproBUX BHOOPIB HAPOJI-
HUX JenyTartiB YKpainu, mo BinOynucs 21 mumus 2019 poxy. B HoBo-
oOpaniii BepxoBHiit Paxi Ykpainu chopmyBanacsi MOHOOUTBIIICTE 13
HapoOIHUX JNEMyTaTiB YKpaiHu Binm omHiei momitnaHoi maprtii “Ciryra
Hapoxy”’, IpeCcTaBHUKOM siKoi € 1 unHHuH [Ipesunent Ykpainu Bomo-
qumup 3eneHcbkuil. Came 15 MOJITUYHA TAPTisd HEce MONITHYHY Bia-
MOBiJAJILHICTD 32 NPUHHATUI HUMHU HOBHH 3aKOH TIPO BCEYKPaTHCHKUI
pedeperaym Big 26 ciuns 2021 poky. Po3poOneHHsT IpO€EKTy 3aKoHY,
fioro oOroBopeHHs 1 mpuitHATTS BepxoBHoro Panoro Yikpaiam BinOy-
Baucsl B ymoBax 30poitHoro konduiikty Ha J{onOaci, anekcii Pociero
Kpumy, 1110 HEe MOTIIO HE MMO3HAYUTHUCS HA 3MICTi CAMOTO 3aKOHY.

3akoH 2021 poky BCTAaHOBHB, IO MPEIMETOM BCEYKPATHCHKOTO
pedeperayMy MOXYTh OyTH NMUTaHHS: 1) 3aTBepIKEHHS 3aKOHY IIPO
BHeceHHs 3MiH j10 po3ainis I, 11, XIII Koncturytii Ykpaiau; 2) 3aranb-
HOZEPKAaBHOTO 3HA4YEHHs; 3) mpo 3MiHy Tepuropii Ykpainu; 4) mpo
BTPATy YHHHOCTI 3aKOHOM YKpaiHu a00 OKpeMHUMH HOTO MOJI0KEHHIMU
(a. 1 ct. 3).

He MoxyTb OyTH IpeIMETOM BCEYKPaiHCHKOTO peepeHayMy MUTaH-
Hs: 1) mo cynepeuars nonoxenHsM Koncrutyuii Ykpainu, 3aranbHo-
BU3HAHUM TIPUHIIAIIAM 1 HOPMaM MIDKHAPOJHOTO TIpaBa, 3aKpiljICHUM
HacaMmIiepea 3arajgbHOI0 JEKJIApaIli€lo MpaB JIOANHH, €BPOIEHCHKOIO
KoHBeHIi€I0 MPO 3aXUCT MpaB JIOAMHU 1 OCHOBOIOJOXKHHUX CBOOOL,
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MPOTOKOJIAMH JI0 Hel; 2) 0 CKACOBYIOTh UM 00MEKYIOTh KOHCTHTYIIIH-
Hi TIpaBa i cBOOOAM JIIOMMHM 1 TPOMaJsIHAHA Ta TapaHTil X peasizarii;
3) chnpsiMOBaHI Ha JIKBiJAIiI0 HE3aJe)KHOCTI YKpaiHH, MOPYIICHHS
JIep’)KaBHOTO CYBEPEHITETY, TEPUTOPIaIbHOI IITIICHOCTI YKpaiHu, CTBO-
PEHHS 3arpo3M HaLliOHANBHIN Oe3meni YKpaiHu, po3MajioBaHHS MikK-
€THIYHOI, pPacoBoi, PEIIriiiHOT BopoxHeui; 4) 11010 MUTaHb MMOJIATKIB,
OromkeTy, amHicTil; 5) BimHeceni KoHctuTyniero Ykpainu i 3akoHaMu
VYkpaiHu 10 BifaHHS OprasisB IIPAaBONOPAIKY, IPOKYypaTypu YU CyLY
(u. 2 ct. 3).

Sk 6aunmo, 3akoH 2021 poky 3HAYHO POLIMPHUB MeEpertiK paKTHy-
HO 3a00pOH LIONO IMpeAMeTa BCEyKpaiHCHKOro pedepeHayMy IMOpiB-
HSHO He TUThkH 3 KoHcTuTymiero Ykpainu (BoHa He momyckae pede-
PEHIYMY TUIBKH MO0 3aKOHONPOEKTIB 3 MUTAHb IMOATKIB, OIOIKETY
Ta aMHicTii), a i 13 3aKoHaMH TPO BceyKpaiHChKuid pedeperaym 1991
i 2012 pokiB. YacTrHa Takux 3a00poH (IIOJI0 MUTaHb, CIPSIMOBAHHX
Ha TIOPYUICHHS JEP’KaBHOTO CYBEpPEHITETY, TEePUTOPIiabHOI IJIICHO-
cti YkpaiHu) € 00’€KTHBHO 3yMOBJICHHMH, & YaCTHHA (HANPUKIAMI, 3
NUTaHb, L0 CyNepedyarh 3araJlbHOBU3HAHMM HPUHIMIIAM 1 HOpMam
MDKHApOTHOTO MpaBa 3 Ha3BaMM BiAMOBIIHUX MIKHAPOIHO-TIPABOBHX
aKTIB 91 OOMEXYIOTh KOHCTUTYIIIHHI MpaBa i CBOOOM JIOMUHH 1 TPO-
MaISTHMHA Ta TapaHTii iX peainizamii) mictatecs B KorctuTytii Yipainn
1 He TOTpeOyIOTh BU3HAYECHHS B 3aKOHI PO BCEyKpaiHCHKUHU pedepeH-
oyM. Ampke 3rinHo 3 Koneruryniero YkpaiHu 4nHHI MDKHAPOAHI AOTO-
BOpH, 3rojla Ha 000B’I3KOBICTh SAKUX HagaHa BepxoBHoto Pamoro Yipa-
{HH, € JaCTHHOIO HAIIOHAJTHFHOTO 3aKOHOMABCTBAa YKpainu (4. 1 cT. 9),
NpU MPUAHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 10 YUHHUX 3aKOHIB
HE JIOITYyCKAETHCS 3BYKEHHsI 3MICTY Ta 00CsTy iCHYIOUMX MpaB i cBOOO
(u. 3 ct. 22). HaBpsa um BUMpaBIaHUM € BUHECCHHS 32 MEKI MOKITH-
BOIO IpeIMeTa BCEyKpaiHChKOro pedepeHAyMy NUTaHb, BiAHECEHHX
Koncrturyuiero Ykpainu i 3akoHaMu YKpaiH{ A0 BiaHHS OpraHiB mpa-
BOTIOPSAKY, TPOKYPATYPH YU CYLIY.

Taki 3aKkoHOJaBYl OOMEKEHHS IIOA0 MPEAMETa BCEYKPaTHCHKOIO
pedepenayMy, i sKi 3a OaskaHHSI MOYKHA ITi IBECTH OYIb-sKe HE OakaHe
JUISL BIIaJ¥ IMTaHHS, 0COOIMBO KOJIM MIETHCS PO 3arpo3u HalliOHAJb-
Hill Oe3meni YkpaiHu, 3 yci€lo O4eBUAHICTIO cynepedaTh KoHcTuTymii
VYkpainu, 3HauHO 0OMEKYIOTh MOYKJIMBOCTI BOJICBUSIBIICHHS IPOMaJISIH
3 BJKJIMBOTO AEP’KAaBHOTO YU CYCHUIBHOTO MUTaHHS LUIIXOM BCEYKpa-
THCBKOTO pedepeHayMy 32 HApPOJHOK iHIIIaTHBOIO, MOXKYTh, IO CYTi,
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M030aBUTH CEHCY CaM KOHCTHUTYIIHHHUU IHCTHUTYT pedepeHayMy 3a
HAPOJIHOKO 1HIIIATUBOKO 1 BOJHOYAC BITKPUTH IIMPOKI MOXKIHUBOCTI JJIst
BUKOPHUCTaHHS pedepeHIyMy sIK 3ac00y TIONITHIHOTO MaHIITyTIOBaHHS,
Oa)kaHOTO TS BIIaJM BUPIMICHHS IMUTAHb MUIIXOM pedepeHayMYy.

Tum G6inbire, mo 3akon 2021 poKy IMOCHITFOE KOHTPOIIB MO0 BiATIO-
BiJTHOCTI MUTaHHS BCEYKPAiHCHKOTO pedepeHyMy 3a HAapOAHOIO 1HiLli-
atuBoro Koncrutynii Ykpainu, mokianawodu QyHKII0 TAKOTO KOHTPO-
mo Bxe He Ha [Ipe3nnenta Ykpainm i LlenTpansay BHOOpUIY KOMicifo,
sk 3axoH 2012 poxky, a Ha Koncruryniiauit Cyx Yipainu: “1. KonTpons
3a BinnosigHicTio Konctutyuii Ykpainu (KOHCTUTYIHHICTIO) TUTaHHS,
SIKe TIPOIIOHYETHCS JIJIs BUHECEHHSI Ha BCEYKPATHChbKUH pedepeHIyM 3a
HapOIHOIO 1HIMIaTHBOIO, a TAKOXK MDKHAPOIHOTO JOTOBOPY MPO 3MiHY
TepuTtopii Ykpainu, mo BHOcUThCs BepxoBHoto Paioro Ykpainwu, 3xitic-
Hioe Koncruryuiiinuii Cyn Ykpainu 3a 3BepHEHHSIM Cy0’€KTa mpaBa
Ha KOHCTHTYLIHE 3BEPHEHHSI B TIOPSKY, BCTAHOBICHOMY 3aKOHOM. ..
5. Beeykpaincekuii pedepeHaym He Moke OyTH TPOTOJIONICHHH (TIpy-
3HA4YeHWH), SKIIO BiAMOBITHO M0 BUCHOBKY KouctutymiitHoro Cymy
VYKpaiHu mUTaHHS, SKe MPONOHYETHCS Ul BUHECCHHS HA BCEyKpaiH-
ChbKHUU pedepeHyM 3a HApOJHOK IHIIIaTHBO, ab0 MIKHAPOIHUN
JIOTOBIp TpO 3MiHy TepuTopii YKpaiHu, 110 BHOCUTHCA 10 BepxoBHOI
Pann Ykpaiam nns HagaHHS 3rOU HA HOTO 0OOB’A3KOBICTh, HE BiJIIIO-
Binae Koncturyuii Ykpainu (e HexkoHcTUTyHiHUM)” (4. 1, 5 cT. 21).
A 1e o3nauae, mo Koncruryniitauii Cyn Yipainn Moxe 3a010KyBaTu
Oynp-sKy HEe OakaHy IUIS BJIQIW HApOIHY 1HINIATUBY IIOAO MPOBEACH-
HS pedepeHayMy MiJ IPUBOLOM TOI'0, 110 IIPOIOHOBAHE IPOMASTHAMHU
JUTSE BHHECEHHS Ha pedepeHayM MuTaHHs He Bianosinae Koncrutyii
VYkpainu. lle NON0XKEHHS, HAPUKIAJ, YHEMOXKIMBIIOE IPOBEICHHS
BCEYKpaiHCHKOTO pedepeHiyMy 3 MUTaHHs BCTymy Ykpainu jgo HATO
yn 110 €Bpomneiicbkoro Coro3y, OCKUTBKH CTpaTeriuHuii Kypc Ieprxa-
BU Ha HaOyTTS MOBHONPABHOTO WICHCTBA YKpaiHU B €BpONEHCHKOMY
Coro3i Ta B Opranizanii [liBHIYHOATIAaHTUYHOTO JOTOBOPY BXKE 3aKpi-
ruteHo B Koncrutymii Ykpainu.

3akon 2021 poky, o CyTi, TOHOBHB TOJIOXKEHHS 3akoHy 1991 poky
Ipo Te, 10 JJIsl BU3HAHHS BCEYKPATHCHKOTO pedepeHayMy TakuM, 110
BiZOyBCsl, MOTPiOHO, 00 Y4acTh Y HbOMY B3SJIM HE MEHIIE ITOJIOBUHU
3apeecTpoBaHUX BHOOpIIB: “6. BeeykpaiHchkuil pedepeniyM BBaxa-
€THCSI TAKUM, IO BiIOYBCsI, SKIIO Y9IaCcTh y TOJIOCYBaHHI Ha pedepeH-
JyMi B3sUTH He MeHII K 50 BiZICOTKIB BUOOPIIB, BKIFOYEHUX 10 Jlep-
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JKaBHOTO peecTpy BHOOPIB” (4. 6 cT. 117). Sk 1 3rigHO 3 MonepeaHi-
MU 3aKOHaMH PO BCEYKPATHCHKUN pedepeHyM, pillieHHs 3 MUTaHHS
pedepeHIyMy BBaXKAETHCS PUIHHATHM, SIKIIIO 32 HHOTO MPOTOIOCYBAIN
OiTBIIIe TTOJTOBUHU BUOOPIIIB, K B3SUTH yUaCTh y TOJIOCYBaHHI.

SAxmo 3akoH 1991 poky 4iTKO po3MeKOBY€E BCEyKpaiHChKHI pede-
PEHIYM, DILICHHS SIKOTO € 00OB’SI3KOBUMHM 10 BUKOHAHHSI, 1 Jopaade
ONUTYBaHHS (KOHCYJIBTATUBHUN pedepeHiIyM), 0 Mae peKOMEeH/a-
MiHHUN Xapaktep, To 3akoHU 2012 i 2021 pokiB HE MICTATH OKPEMHX
TMIOJIOXKEHB ITPO KOHCYJIBTaTHBHUNA pedepeHIyM, BiIIOBITHIN TEPMIH Y
TEKCTax 3aKOHIB He BKUBaeThcs. BogHouac 3akonu 2012 i 2021 poky
JOKJIAIHO BU3HAUYAIOTH MTPABOBI HACHIJIKM BCEYKPaiHCHKOTO pedepeH-
IIyMy, TIOPSIIOK HaOpaHHS YUHHOCTI Ta peajizamii pileHs BceyKpaiH-
CBKOTO pedepeHayMy 3a HapOTHOK IHIIIaTUBOIO i BCEYKPaiHCHKOTO
pedepenaymy, npuznaueHoro llpesunentom Yipainu Ta BepxoBHOIO
Panoro Ykpainu, sik 000B’I3KOBUX 10 BAKOHAHHS OpraHaMH JIePyKaBHOT
BIIAJIH, X TIOCAJJOBUMH 0COOaMH.

Oco6muBicTio 3akony 2021 poky € A0KIIa/IHa periiaMeHTarlist iHpop-
MatiiHoro 3a0e3neueHHs] BCEyKpaiHChKOTo pedepeHayMy B OKpEMOMY
po3nii (ct. 86-93), sikoro He OyJI0 B TONEpeHiX 3akoHaX. HoBarisimu
3akony 2021 poKy € BCTaHOBJIEHHS, III0 HA BCEYKPaiHCHKHUN pedepeH-
IyM MOXE€ BUHOCHUTHCS OJHE MuTaHHA (4. 3 cT. 3), a TaKoX JOKJIAA-
HE BU3HAYECHHS BUMOT 10 GOPMYJIIOBAHHS MUTaHb, 10 BUHOCITHCS Ha
BCeyKpaiHChKUil pedepeHayM. 3aKoH, 30KpeMa, BCTAaHOBHUB, IO ‘HE
JOTTyCKaeThbest (hOpMyITIOBaHHS, sKe: 1) BBOAWTH BHUOOPIT B OMaHy;
2) HaBOOUTH BHOOPIISA Ha BIAMOBIIb, MICTUTh BKa3iBKY, HATSK, MiA0y-
PIOBAaHHS UM IHIIE CIIOHYKaHHS 10 MIATPUMKH YU BIIXUIICHHS MUTaHHS
BCeyKpaiHchKoro pedeperymy” (4. 2 ct. 19).

BucHoBku. [lopiBHAIBHMIA IOJITHKO-TIPAaBOBUI aHAJI3 3aKOHIB
PO BCEYKPATHCHKUI pedepeHayM, siKi B pi3HI 4acu Oyir YMHHUMHU B
He3alexHid YkpaiHi, Jae 3MOry 3poOHMTH 3arajbHUH BHCHOBOK MPO
Te, M0 KOXKHWI HACTYIMHUHN 13 I[MX 3aKOHIB Jie/ani OUIbIIe 3BYXKYBaB
MPaBOBI MOYKJIMBOCTI TPOMAJISIH YKpaTHH 1010 BUPIIMIEHHS HABaXKJIH-
BIIIUX TUTaHb IEPYKaBHOTO 1 CYCIUIBHOTO XUTTSA B YKpaiHi MUIIXOM
IHIIIFOBaHHS 1 MPOBEICHHS BCEYKPaiHCHKOTO pedepeHyMy i BOAHOYAC
PO3LIUPIOBAB MPABOBI MOYKJIMBOCTI IIOJI0 BIJIMBY BIIaJX Ha MPOBE/ICH-
Hs pedepeHyMy. 3MIHCHIOBANIOCS 1€ Yepe3 3aKOHO/IaBYC BU3HAUYCHHS
MOXXJTUBUX TIPEIMETIB BCEYKPAiHCHKOTO pedepeHIyMy i OIHOYACHE
PO3LIMPEHHS MEPENiKy MUTaHb, SIKi TAKUM IIPEIMETOM OyTH HE MOXKYTh.
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Sxmo 3axon 1991 poky nepenbayaB MOXIIMBICTh 3MiHM KoHcTHTyMii
VYKpaiHu i TOCTPOKOBOTO MPHUITMHEHHS TOBHOBaXKeHb BepxoBHoi Panu
VYkpaiam 1 [Ipe3unenra YkpaiHu MUBSIXOM BCEYKpaiHCHKOTO pedepeH-
JIyMy 3a HapOIHOK0 iHimiaTuBo0, TO 3akoH 2021 poxy BiAMOBiTHO
1o HoBoi KoHcruTy1ii YkpaiHu HI4OTO MOAIOHOTO HE MICTUTh. 3aKOH
2012 poky mnependadyuB MOXIIMBICTH Takoi 3MiHM Beynepeu KoHcTu-
Tymii Ykpainu, Tomy O0yB BuzHanuii Koncrutyniitnum Cynom Yipainn
HEKOHCTUTYLIIHHUM.

Hatibinbie oOMexeHb 1m0/10 MPeMeTa BCeyKpaiHCHKOTo pedepeH-
IIyMy, Ha BCTAHOBJICHHS SIKUX BIUTHHYJIN 30poiHU# KOHMIIKT Ha J0oH-
Oaci, anekcig Pociero KpuMy Ta eBpoaTiaHTH4HI yCTpeMIliHHS YKpai-
HU, MicTUTh 3akoH 2021 poky.

JlomaTKOBOKO TMEPEIIKOAO Uil TIPOBEJCHHS BCEYKPaiHCHKOTO
pedepeHayMy 3a HapOIHOIO iHIIIaTHBOO BiIMTOBITHO /IO IOTO 3aKOHY
crano nokiagenns Ha Koncturyuiitnuid Cyn Yipainu ¢yHKOil KOHTp-
OJIIO TIOJIO BIAMOBITHOCTI MUTAaHHS BCEYKPaiHCHKOTO pedepeHnymy 3a
HapoaHo iHimiatuBoto Koncturytii Ykpainu. Bogrowgac 3akon 2021
POKY € HalOUIBII JOKIAJHUM 3 “TEXHOJIOTTYHOT0” OOKY — IOPIBHSHO 3
JIBOMa TIOTIePEIHIMU 3aKOHAMH BiH HAWOUIBII JIETAIbHO PEIJIAMEHTYE
opraHizalliro Ta mopsJI0K MPOBEJICHHS BCEYKPaiHChKOTO pedepeHaymy.

[IpuifHATTS HOBOTO 3aKOHY YKpaiHM PO BCEYKPaATHChKUI pedepeH-
IyM Oyno 00’ €KTMBHO HEOOX1THMM, OCKIJIbKH MOTEPeIHIl TaKuii 3aKOH
e 2018 poxy Oy BuzHanuii Koncrutyuilinum Cynom Ykpainu HEKOH-
CTUTYIitHIM. BogHOodac HOBHMI 3akOH YKpaiHU NP0 BCEYKpPaiHCHKUN
pedepeHayM, npuitHATHII 32 YMOB 30poitHOTO KOHQUIiKTY Ha JloHOaci
Ta aHekcii Pociero Kpumy, 3a cTyrnenem Horo qeMoKpaTu3My MOCTyIa-
€THCS TIOTIEPEIHIM TaKUM 3aKOHAM 1 TOTpeOye BIOCKOHAICHHS.

1. TIpo BceykpaiHChKkHMiI Ta MicmeBi pedepeHIyMu: 3akoH YKpaiHM Bif
3 munas 1991 poky Ne 1286-XI11. Bioomocmi Bepxosnoi Padu Yxpainu. 1991.
No 13. Cr. 443. 2. Koncruryuus KusbxectBa JluxreHmreitH. Koncmumyyuu
eocyoapema Egponwi: B 3 1./ JI. A. OKyHBKOB (0OIII. pell. ¥ BCTYII. CT.). MOCKBa:
HOPMA, 2001. T. 2. C. 374-394. 3. ®enepaibHbIi KOHCTUTYIIHOHHBIN 3aKOH OT
10 HOs16ps 1920 roma. Konctutynuu rocynapcts Espomsr. T. 1. C. 26-114.
4. Koucruryuis Ykpainu. URL: zakon.rada.gov.ua/laws/show/254k/96-Bp.
5. IIpo mpoBeneHHs BCEyKpaiHCHKOTO pedepeHAyMy 3 HHUTaHHS NPUHHATTS
HoBol Koncturymii Ykpainm: Vka3 Ilpesmnmenta Ykpainm Bim 26 dYepBHS
1996 poxy Ne 467/96. URL: ips.ligazakon.net/document/view/u467_96. 6. I1po
BCceykpaiHcbkuil pedepenaym: 3akoH Ykpainu Bin 6 smcronana 2012 poky
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Ne 5475-VI URL: zakon.rada.gov.ua/laws/show/5475-17. 7. Pimenns Koncru-
tymiHoro Cymy YkpaiHu y cripaBi 3a KOHCTHTYLIHHUM MOJAHHAM 57 HaApOTHUX
JeryTaTiB Ykpainu oo BinnoBigHocti KoHcTutynii Ykpainu (KOHCTHTYLIH-
Hocti) 3akony VYkpainu “IIpo Bceykpainchkuil pedepermym” Bim 26 KBITHS
2018 poxy Ne 4-p/2018. URL: zakon.rada.gov.ua/laws/show/v004p710-18.
8. IIpo Bceykpainchkuii pedepenaym: 3akoH Ykpainu Bif 26 cigns 2021 poky
Ne 1135-IX. URL: zakon.rada.gov.ua/laws/show/1135-20.
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Shliakhtun Petro, Kolyukh Valeriy. Laws of Ukraine on the all-ukrainian
referendum: comparative political and legal analysis

At different times, three laws on the all-Ukrainian referendum were in
force in independent Ukraine: On the All-Ukrainian and Local Referendums
No. 1286-XII dated 3 July 1991, On the All-Ukrainian Referendum
No. 5475-VI dated 6 November 2012, and On the All-Ukrainian Referendum
No. 1135-IX dated 26 January 2021. Comparative political and legal analysis
of these laws and identification of their common and different features make
it possible to assess them in terms of democracy, real legal capacity
of Ukrainian citizens to influence the addressing of the most important issues
of state and public life in the country by initiating and holding an all-
Ukrainian referendum.

Comparative political and legal analysis of the laws of Ukraine on the all-
Ukrainian referendum was carried out on the following main grounds: the
possible subject of the all-Ukrainian referendum and its restrictions; institute of
people’s referendum initiative; subjects of appointment (proclamation) of the
all-Ukrainian referendum; establishing the results of the all-Ukrainian
referendum; legal consequences of the all-Ukrainian referendum.
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A comparative political and legal analysis of Ukraine’s laws on the all-
Ukrainian referendum allowed us to draw the general conclusion that each
subsequent law increasingly narrowed the legal capacity of Ukrainian citizens
to address the most important issues of state and public life in Ukraine by
initiating and conducting an all-Ukrainian referendum and at the same time
increased legal capacity of the government to influence the holding of a
referendum. This was done through the legislative definition of possible
subjects of the all-Ukrainian referendum and at the same time, through the
expansion of the list of issues that cannot be the subject. If the 1991 law on all-
Ukrainian and local referendums provided for the possibility of amending the
Constitution of Ukraine and early termination of the powers of the Verkhovna
Rada of Ukraine and the President of Ukraine by an all-Ukrainian referendum
on the people’s initiative, the laws on all-Ukrainian referendums of 2012 and
2021 don’t.

The law on the all-Ukrainian referendum of 2021 contains the largest
number of restrictions on the subject of the all-Ukrainian referendum. It not
only determines the issues of state and public life that may be the subject of an
all-Ukrainian referendum, but also contains a wide list of issues that cannot be
the subject, and this list goes far beyond the restrictions on the subject of
referendum provided by the Constitution of Ukraine, according to which a
referendum is not allowed for bills on taxes, budget, and amnesty. An additional
obstacle to holding an all-Ukrainian referendum on the people’s initiative in
accordance with this law was the imposition on the Constitutional Court of
Ukraine of the control function over the compliance of the issue of the all-
Ukrainian referendum on the people’s initiative with the Constitution of
Ukraine. If the Constitutional Court of Ukraine has such a function, it may make
it impossible to hold an all-Ukrainian referendum on the people’s initiative on
any issue, particularly the issue that the authorities don’t want to be considered.

Key words: law, referendum, democracy, subject of a referendum, people’s
referendum initiative, Verkhovna Rada of Ukraine, President of Ukraine.
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KOHCTUTYUINHE 3ABE3MNEYEHHA
OELUEHTPANI3AUII BIAOWU B YKPATHI
Y KOHTEKCTI €EBPOMNENCbLKOIO focBigy*

Bucesimnoiomocs konyenmyanvhi npobremu Oeyenmpanizayii enaou ma
pepopmyanHs Micyeso2o camospsaoyeanis 6 cyuacHin Yxpaini. Poskpusaromuvcs
0CcoOIUBOCIT KOHCIUMYYINIHOT peeiamenmayii cmamycy mepumopianipHoi epo-
Maou K nepeunHo2o cyb ’ekma MyHiyunanvhoi enaou. Ilpoananizosano npoone-
MU PO3BUMKY 3AKOHOOABCMBA NPO Micyese camospadyeants 6 Ykpaini 3 nozuyii
NPUHYUNIB EBPONEUCHKO20 MYHIYUNANIZMY.

Kniwouoei cnosa: micyese camospadyeanms, mepumopiaibHa 2pomaod,
NUMAHHA MICYEe8020 3HAYEHHs, MYHIYUNAIbHa 61a0a, Oeyenmpanizayis, yeH-
mpanizayis.

Batanova Nataliia. Constitutional provision of decentralization of power
in Ukraine in the context of the European experience

The conceptual problems of the reform of decentralization of power and
local self-government in modern Ukraine is shown. The features of the
constitutional regulation of the status of a territorial hromadas as a primary
subject of municipal power in Ukraine are revealed. The problems of formation
the legislation about local self-government in Ukraine at the position of the
principles of European municipalizm is analyzed.

Key words: local self-government, territorial hromada, questions of local
impotence, modern municipalizm, municipal power, decentralization,
centralization.

MiciieBe caMOBpsIIyBaHHS ITOCIa€ BAXKIIUBE MICIIC Y )KUTTI KOXKHOT
JEMOKPaTHYHOI Jiep:kaBu. OpraHu MiCIIEBOTO CAMOBPSITYBaHHS € Haii-
OLTBIT HAOMMIKEHUMU JI0 HACEJIeHHS, y 3B’SI3Ky 3 YAM Ha HUX IOKJIa-
JICHO 3HAyHy KUIBKICTh MOBHOBaXXEHb, €()EKTHMBHE BHKOHAHHS SIKUX
MiIBUIIYE PiBEHb JOBIPH HACENICHHS [0 OpPTaHiB MyONiyHOI BIagu Ta
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crpusie HOro 3aly4eHHIO JI0 y4acTi y BUPIMICHHI BKJIMBHUX MUTaHb HA
MICIIEBOMY PiBHI.

MicueBe caMOBpsiTyBaHHsI Ta 1OT0 OpraHi3ailis IPUBEPTAIOTh yBary
OCHTITHUKIB, 0coONMMBO (DaxiBIiB y cepi KOHCTUTYIIHHOTO Ta MYyHi-
[IMTIATBHOTO TIPaBa, 1 11 yBara MiJIBUIIYEThCA y 1epioa peopMyBaHHS
opraHiB myOJiuHOI BJaa; HE € BUHATKOM 1 YkpaiHa. MyHilumanbpHa
pedopma B YkpaiHi TpUBA€E BKE TOBOJI JIABHO, aJie HE BTPAYa€ aKTyaslb-
HOCTI — MOYKJTUBO TOMY, IIIO JKOJIEH 3 1i eTamiB He 3aKiHUUBCS, TIPOIC-
MOHCTPYBABIIIM TaKi 3HA4HI yCITiXH, SKi O Jaiu mijcTaBu uid ii 3aBep-
menHs [1].

Brim monpu cynepedHocTi MyHinunaneHOi pedopmu B VYkpaiHi
aKTyaJIbHICTh MPOOJIEMATHKH JACIICHTPpai3alIlii BIaIu Ta PO3BUTKY MicC-
LIEBOTO CaMOBPSAYBaHHS HE BUKIMKAE CyMHIBY. SIK Harojourye ypsng
VYkpainu, pedopma JereHTpamizalii «mnepeadadae BiAIOBiaIbHICTh
OpraHiB MiCLIEBOTO CAMOBPSIIyBaHHS IEPeJl KUTCISIMU — 32 e(DeKTUB-
HICTBh CBOET pOOOTH, a Tepe Iep:kaBoto — 3a ii 3aKOHHICTBY [2].

Pecdopma micrieBoro camoBpsiAyBaHHS yCyHYJa HH3KY HEIOIIKiB
PO3BHUTKY MICIICBOTO CaMOBPSIYBaHHs IMOIEPEAHIX €TaliB JeprKaBo-
TBOPEHHS 1 MPOJEMOHCTpPYBaJia, M0 JCIEHTPAIi3allis € 3alopyKOro
e(heKTUBHOTO TEPUTOPIATLHOTO PO3BUTKY, JEMOKpaTu3alii i 3abe3me-
yeHHs HapozpoBnaans. ChopmoBaHa 3akoHOAABYA 0a3a PO3BUTKY TEPH-
TOpiaJIbHUX IPOMaJl BiANOBiZja€ €BPONEHCHKUM CTaHAAPTaM, OJHAK CaM
nporiec peopMyBaHHS JaleKUi Bij 3aBeplICHHsI, TOTpeOye BpaxyBaH-
Hs1 HaOyTOTO OCBIY W YOCKOHAJIEHHS 3aKOHO/IaBYO1 Oa3m — 0e3 BHe-
ceHHs 3MiH 10 KoHCTUTYIIT 010 AeTieHTpai3allii BIaHUX TOBHOBA-
JKEHb 11 He MOYKHA BBaXKaTH 3aBeplileHoro [3, c. 30].

HasBui B VYkpaiHi HaykoBi JOCHIJPKEHHS 3aralbHHUX, (YHKIIO-
HaJIbHUX Ta IHCTUTYNIIOHAJIBHUX MPOOJIeM MYyHIIHIAIBHOI pedopmu,
JIETIeHTpati3alii Ta oprasizaiii MiCIIEBOTO CAaMOBPSIyBaHHS Tpe-
crasneri y npaisix M. O. baiimypatoBa, O. B. baranosa, B. 1. bop-
nentoka, O. M. bopucnascekoi, B. I1. T'opOarenka, B. I1. I'po6oBoi,
1. B. [Ipo6ym, b. B. Kanunoscekoro, B. B. Kpapuesnka, 1. O. KpeciHoi,
A. P. Kpycsn, I1. M. JIro6uenka, H. B. Mimmnuoi, M. O. [IyXTHHCBKOTO,
C. I. Cepporinoi Ta iH.

[Toxii ocTaHHIX POKIB CTAIH 3HAKOBUMH JJIS YCIX, XTO epeiMaeTh-
csl ipoONieMaMu JIeHISHTpaTizallii Ta MiCIIeBOTO CaMOBPSTyBaHHS: TIpaK-
THKIB, HayKOBIIiB, €KCIIEPTIB, MOMITHKIB Ta iH. BTiM, K TOBOIATH €KC-
NEePTH 3 MUTaHb MYHILUIIAJILHOTO MIpaBa Ta JeleHTpaji3auii Baaay, Ha
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NUIAXY AEMOKPATHYHHX MPOIIECiB OYB Ta 3aJIAIIAETHCS LI KOMILIEKC
MOJIITUYHUX, EKOHOMIYHUX, COLIaTbHIX, KaJIPOBHX, IICUXOJIOTIYHHX Ta
IHIIMX TEPENoH. AJpKe peajibHe, Ji€3/1aTHe MICIICBE CaMOBPSITyBaHHS
nependadae He JINITE KOHCTUTYIIHHE BU3HAHHS TIPaB TEPUTOPiaTbHUX
rpoMaJi, JAeKJIapyBaHHs iX aBTOHOMIi y BUpINIEHHI MUTaHb MiCIIEBOTO
3HAYCHHS, HE TUIbKM 3aKPIIUICHHS KOMIICTEHIII MICIIEBOIO CaMOBPsI-
IYBaHHS, a W CTBOPEHHS TPaBOBUX, OpraHi3aliifHUX, eKOHOMIYHHUX,
byHkmii [4].

3a TakuX yMOB, BPaXOBYIOUM MOV Ha JELEHTPaTi3alilo He JINIIe
SIK Ha «CKJIQJHUW COIiaJIbHO-OpTraHi3al[iiHuM, MOJITUYHUH, CKOHOMIY-
HUW 1 HOPMATHBHO-TIPABOBUH TIPOIlEC PEHOBAIi HE TITBLKH CYCIHiTb-
CTBa, a 1 CaMOTO IHCTUTYTY AEPIKABHOCTI y OiK i CyTTE€BOI IeMOKpa-
TU3alil Ta YKpiIUIeHHs MPaBOBHX 3acamy [5, c. 11], a i «iHCTpyMeHT
NPOCYBaHHS €BPOTICHCHKOTO 1/1eany i TOCSATHEHHS KpallluX pe3yJbTaTiB
E€KOHOMIYHOTO PO3BHUTKYY, «KIFOUOBUH (pakTop, IKUH BH3HAYAE MTPOCY-
BaHHS CITPAaBEUIMBOCTI Ta €PEKTHBHOCTI Ha MiCIIEBOMY, PETiOHAIHLHO-
My, HalliOHAaJbHOMY Ta €BPONEHCHKOMY PIBHSIX» Ta «O3HAKYy «€EBPO-
NEeHCHKOCTI» Ta YMOBY HaONMKEHOCTI JI0 CTaHAapTiB €BpONeichKOro
Coro3y» [6, c. 156, 158], ocobmuBOi akTyamsHOCTI HaOyBae pereriis
3apyOi>KHOTO MYHIIMITAIFHOTO JIOCBiTy KpaiH €Bporu.

VY 3B’S3Ky 3 LIMM HEBHUNAIKOBUM Ta BKpail BaKJIMBHM CTa€ iHiLi-
IOBAaHHS TIATOTOBKH BCECBITHBOTO OIVISTy PO3BUTKY IEMOKparTii Ha
MICIIEBOMY DIiBHI Ta JCIEHTpamizamii y BUIIAAL TepiogudHoi Beec-
BITHBOI JIOTIOBIJIi TIPO JIEMOKPATiI0 Ha MiCIIEBOMY piBHI Ta JELEHTpa-
mizauii. Le#t npoekr, sikuit Oyno 3amouarkoBano B 2008 poui, Mae 3a
MeTy peanizaniio pimieHb Bukonasyoro 6ropo UCLG mpo opraniza-
{10 T0OATFHOTO MOHITOPUHTY PO3BUTKY AEMOKpaTii Ha MiCIIEBOMY
piBHi i genenTpamizanii (GOLD). Bukonasue 6ropo UCLG 3acHoBaHe
y TpaBHi 2004 p. 5K iHcTUTYyHiOHaNBHUNA opran O0’enHaHHA MyHILM-
nanpHUX 1 MicueBux opranis Biaau (UCLG). Lle rpomasackka oprani-
3allisl, sIka HUHI € TPOBIJIHUM 3aXHUCHUKOM JIEMOKPATUYHHUX I[IHHOCTEH
Ta IPUHIHIIB MiCIIEBOTO CaMOBPSTYBaHHS y CBiTi. 1T mTa6-kBapTHpa
3HAaXOAUTKCS B bapcemnoHi, i BOHA € HAHOUTBIINM Y CBITI 00’ € JHAHHAM
opraHiB micueBoro ynpasminas. [IpeacraBisgioun HaceIeHHs OB SIK
nojioBunu 3emHoi Kyii, UCLG mae ¢Boix wieHiB y nmoHan 120 gepxa-
Bax OOH wmaibke ycix perioHiB cBiTy. bimbiie THCSYI MiCBKUX MYHi-
nunamitetiB 6e3nocepenabo € uneHamu UCLG. Yyacankamu UCLG
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Takox € 112 HarioHanpHUX acomianiii MiciieBux opradis Biaau. UCLG
MOCTABUIIO Tiepe] cOOO0I0 3a METY CTAaTH OCHOBHUM MIKHAPOJHHUM JIKe-
penom iH(opMalii Mpo MiclieBe CaMOBPSIyBaHHS, MICIEBI OpraHu
BJIQJ¥ Ta MI>KHAPOJIHE CITIBPOOITHUIITBO. BCECBITHS TOTIOBIAH ITPO PO3-
BUTOK JIEMOKpATii Ha MiCIIEBOMY PiBHI Ta JACIIEHTPai3allil0 OKINKaHa
BiJOOpa3UTH TUIIOPANICTUYHMAN Ta MO3anapTiMHUK MiAXid BCECBITHBHOT
MepeKi OpraHiB MiCIIEBOTO caMOBpsiIyBaHHsl, siKy npenctasisic UCLG.
Bona 0a3yeThcst Ha moOpe MOKYMEHTOBAHOMY aHalli3i Ta OXOILIIOE Ti
MUTaHHS, SIKI CTAHOBIIATH BETUKUH 1HTEPEC IS TOCAA0BUX 0Ci0 Miciie-
BOTO CaMOBPSITyBaHHS Ta MOJITUYHHX Ais4iB [7].

VTiM NpUXUIBLHUKY JCIICHTpali3allii Bjaau B YKpaiHi aenaii 4yacti-
e areoTh 0 YCHINTHOTO JOCBIAY pedopM Takoro pPoay caMe B
€porri. CBiTueHHSIM TOMY €, 30Kpema, IpyHTOBHHH orsn «lIpaBo-
Cy0’€KTHICTh Ha MICLIEBOMY DPiBHI — CTHUCIUH BHKIax npukiagis 11
KpaiH», miarotojacHui LIeHTpOM eKcrepTH3u Halle)KHOTO BpsiTyBaH-
Hs Pagn €Bporm B pamkax [lporpamu «Jlenentpamnizamis i pedopma
myOmiyHOi afgmiHicTparii B YkpaiHi». JlaHuil orisg IpyHTYEThCS Ha
JEeTaJbHUX TeMaTHYHMX 3BiTax mo 11 kpainax, siki OynM migroToBJIeHi
y BepecHi 2021 poky IIporpamoro «U-LEAD 3 €pomnoro: IIporpama
JUTSE YKpaiHU 3 pO3MIMPEHHS MPpaB 1 MOXKITMBOCTEH Ha MiCIIEBOMY DiBHI,
MiA3BITHOCTI Ta PO3BUTKY»: Ppantis, Himeuunna, Itamis, [Tonpma Ta
Cnosenis; llBeackko-ykpaiHcbkuMm mpoektoM «llinTpumka neneH-
Tpamizanii B Ykpaini»: Jlarsis ta IlBeuis; [Iporpamoro Pagu €ponn
«[leuenrpamizaiis i pehopma myOsidHOT agMiHIicTpalii B YKpaiHi»:
Anbanis, I'peris, Monnosa ta PymyHis [8].

JocBin eBporneiicbkux KpaiH MiATBEpAUB HEOOXiAHICTH pedopM y
cepi geneHTpaizailii 3 METO0 MiABUILEHHS POJII MICIICBOTO CAMOBPSI-
JlyBaHHS y TIOJIOJIAaHHI TOCIIO/IAPCHKO-€KOHOMIUHUX, COLIaIbHO-KYh-
TYypHHUX Ta TMOJITUKO-TTPABOBUX MPOOJIEM CyCIIbCTBA. AKE ITOCIIIOB-
Ha 1HCTUTYIIOHAI3AIliS Ta KOHCTHTYIOBAaHHS MiCIIEBOTO CaMOBPSIIY-
BaHHA Nependavyae JOKOPIHHY 3MiHY CYTHOCTI Ta 3MiCTy MOJIITHYHHX,
COIaJIbHUX, EKOHOMIYHHUX B1JIHOCHH, IEPETBOPEHHS JIFOIUHH Ha aKTHB-
HOTO YYacCHHKA YIIPaBIiHCHKHUX TPOIIECIB HA JIOKATEHO-PETiOHAIEHOMY
piBHi. [Ipu 1ipoMy MyHIIMIIaTBHA BIIaJia CTA€ HAHOUTHIT HAOIMIKEHOIO
0 TepuTopiasbHOi rpoMaau (GOpPMOIO MyOJIiUYHOTO BiaJaplOBaHHS,
3aTHOIO OTIEPATHBHO, YCBIJIOMJIIOIOYH BIAMOBIMAIBHICTH MEPE]] TIEH
K TPOMAJIO0, pearyBary Ha ii motpedu. Jlume myoaiaHO-caMOBpsIHA
BJIaJ1a 3alliKaBlieHa B HAJJaHHI CIIPaBAi KICHUX MYHIITUTIAIbHUAX TIOCITYT
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y cormianbHii cdepi, Ha BiAMiHY BiJl AepKaBHHX OPTaHiB, SKi TOCHTH
YacTO KepPYIOThCS HE COLiajJbHUMH IHTepecaMH Ta morpedamu micie-
BOTO HACEJIEHHS, @ 30BCIM 1HIITUMH YHHHUKAMH.

3o0kpemMa, MmMiKaBUM Ta 0araTto y YoMy IMOBYAJIBHUM I YKpaiHU
cepen kpaiH €Bpomnu € nocBia AeneHTpanizamii y Pecmy6mimi [Tomb-
ma [9]. Tak, me Ha moyatky pedopMu JeneHTpanizauii Oylu BHeceHi
cyrreBi 3Minn 0 Koncturyuii PecryOmiku I[Monbma. [Mepen6avaro-
CsI, IO OCHOBHOIO (hOPMOIO (PYHKITIOHYBAaHHS CYCIIJIBHOTO JKUTTS HA
MicIsX Mae OyTH TepHTOpialbHE camoynpaBiiHHs. [MiHu (rpoMajm)
HaOylTM KOHCTUTYLiHHOI mpaBocy0’eKTHOCTI, iM Oylno HagaHO MpPaBoO
BJIACHOCTI, a IIe TPaBo 3aXHINAIOC CyA0BOIO CUCTEMOI0. byno Bu3Ha-
YeHO JpKepera HEe3aIeKHUX MPHUOYTKIB TMIH 1 PO3poOJIeHO BiIIMOBII-
Hy cucTeMmy ix ¢iHaHCcOBOI miaTpuMku Ta cyocuaiit. ChopmyBanacs
HOBa OiMoJsipHa MOJIENb ACPKABHOTO YHPABIIHHS, 1O CKiIajanacs i3
HEHTPAJIBLHOTO 1 TepuTopianbHOro ypsidi. ¥ c1. 163 Koncrurymii Pec-
myomiku lomeima 1997 p. BU3HaUEHO, IO TEPUTOPiaTbHE CAMOBPSITY-
BaHHS BUKOHY€ IyONiyHI 3aBAaHHsA, He 3akpimuieHi KoHcTurytiero an
3aKOHAMHU 32 OpraHaMu iHIo1 myOniyHoi Bi1aau. OCHOBHOIO OIMHHILICIO
TEPUTOPIaJIbHOTO CaMOBPSAIYBAaHHS € rpoMana (rmina). [Hm omuHH-
Il PeTioHaIBLHOTO 200 JIOKAJTHLHOTO 1 PETiOHATIEHOTO CaMOBPSITyBaHHS
BU3HAYaIOThCSl 3aKOHOM. [poMazna BHKOHYye BCl 3aBAaHHS TEPUTOPI-
AJbHOTO CAMOBPSAYBaHHS, SIKi HE 3aKpiIUIeH] 3a 1HIIMMHU OXUHHULIIMHU
TEPUTOPIaIBLHOTO CaMOBPALYBaHHS (CT. 164).

IlonmbCchKHiA TOCBIT KOHCTHTYLIHHOI periiaMeHTalii crarycy ITMiHK
SK TIEPBUHHOTIO Cy0’€KTa MICLIEBOIO CAMOBPSIYBaHHS € BaXKJIUBUM VIS
VKpalH{ SIK 3 TOUKU 30pYy 3aKpiIUICHHS KOHCTUTYLIMHUX NPHUHLMIIB il
(yHKLIOHYBaHHS, TAK 1 BU3HAYEHHS ii MPaBOCYO’ €KTHOCTI K FOPHIMIHOT
oco6mu. [1pu riboMy, SKII0 y MyHIIUITATBHIN JOKTPHHI JOBEICHO TIPSIMHIA
3B’5130K PO3BUTKY TEPUTOPiaIbHUX IPOMA] 31 CTAHOBJICHHSIM YETBEPTOIO
MIOKOJIIHHS TIPaB JIOJMHU, OHIEI0 3 OCHOBHHUX LIIHHOCTEH SIKMX € aBTO-
HOMHICTb iHAMBiAa [10, c. 7], TO B eKCIIEPTHOMY CEPEIOBHIII 3 MUTAHb
JETIEHTpai3allil o0 MPOOIEMaTHKH PaBOCYO’ €KTHOCTI TEPUTOPIalib-
HUX TPOMaJ] TPUBAIOTH OaraTopivuHi, aje He 3aBKIH MPOTYKTHUBHI THUCKY-
cii [11-13]. [Torpu 11e TMTaHHS 3aKPIIJICHHS HA KOHCTUTYIIHHOMY PiBHI
CTaTyCy TEPUTOPiaIbHOI IPOMAIH K IOPUANYHOI 0coOH OyIo BiHECEHE
JIO YMCJIA TUX, 1110 MAOTh BUPILIUTH MOJITHKH [ 14].

Taknit popmar Ta pe3yasTar 00rOBOpPEHb CKIAIHUX NMUTAHb MYHI-
LUIAJIbHOT TEOPii Ta MPAKTUKK 00’ €KTUBHO MPU3BOAUTH 0 BTPATH HiT-
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KHX OPIEHTUPIB y MyHIIUITATbHIN JOKTPUHI Ta OCBITi, pO3ryOIeHOCTI
cepeq CIellialicTiB 3 MUTaHb JCICHTPali3allii Ta MICIICBOTO CaMOBPS-
JyBaHHsI. [THOpYBaHHS JIep)KaBOIO aKaJeMiuHOl HAYKW Ma€ HaCIiJIKOM
pyHHYBaHHS JOKTPUHAJIBHUX OCHOB MICLIEBOIO CAMOBPSAYBaHHS, SIKi
(haKTUYHO BTPATUIIM YITKICTh KOPJOHIB Ta OPIEHTHPIB. 34a€ThCS, IO
HayKOBa, [IPaBOBa, TEPUTOpialbHA, CKOHOMIYHA Ta 1HIII OCHOBH Mic-
LIEBOTO CaMOBPSIIyBaHHsI 3aJI€KaTh TUIBKH BiJ BOJI MOJITHKIB. ToMmy
NIesIK1 eKCTIEPTH TOBOPSATEH HE TUTHKH PO KPU3Y MYHIIUITAIEHOT pedop-
MU, a ¥ camoi iei geneHTparizaiii Ta caMoopraHizailii TepuTopianb-
HUX Tpomaj B Ykpaini [15-16].

VY cyyacHHMX yMOBax BKpadl BaXKIHBO 3pO3yMITH, IO came BiaOy-
Ba€THCA 3 TEPUTOPIAIGHIMH TPOMaTaMU Ta KOHCTHUTYIIIHHOIO pedop-
MO0 y YacTHHI IIOAO ACLEHTpalizamii, y YoMy CyTb Ta YMHHUKH
MOCTYIIOBOT TpaHC(OpMaIii MiCLIEBOIO CaMOBPSIyBaHHsS Ha CBOEpIiJI-
HUH JI0/IaTOK JICP)KABHOI BJIaJ M HA MiclieBOMY piBHI? [le 3HaX0mAThCs
00’ €XTHBHI TOJITHYHI, EKOHOMIYHI a0 COIliaJbHI MEepPeryMOBH TOTO,
0 BigOyBa€ThCS, a JIe Cy0 EKTHBI3M Ta MIOMUIKHA 3aKOHOAABIA? SIKOt0
MipOIO PO3BUTOK IPAaBOBHUX OCHOB MICIIEBOTO CaMOBPSIyBaHHS JAeTep-
MiHOBaHHI MYHIIMIATBHO-IIPABOBOIO JTOKTPUHOIO, a KOO — peajIbHuU-
MU QYHKIIIMA MYHIIUTIAIBHOI BIaau Y JAepiKaBi Ta cycmiiabCcTBi [17,
c. 15-16]? Jlatu HaykoBO-00TpyHTOBaHI BiJIIOBI/Ii HA IIi Ta 1HIII TUTaH-
HSl MYHIOMIIANBbHOI JOKTPUHHU 1 MPAaKTUKA MOXKHA TUIBKM Ha OCHOBI
KOMIUIEKCHOTO, CHUCTEMHOT'O0 aHaji3y BITYM3HSHOTO Ta 3apyOiKHOIO
JIOCBITy KOHCTHTYIIIIHOI peryiaMeHTallii CTaTycy TepUTOPiaIbHUX IPo-
MaJI K IEPBUHHMX Cy0’ €KTIB MIiCIIEBOTO CAaMOBPSTyBaHHS.

VY Oararbox KpaiHax €Bpony IOPUANYHUMH 0COOAMH € HE TUIBKU
TEepUTOpiajbHI TPOMAJIH, a i yci OJMHUII caMOBpsiyBaHHs. Tpanuiii-
HO TIPaBOCYO’€KTHICTh HAa MICHEBOMY PiBHI 3aKpIIUTIOETHCS 3a TEPH-
TOPiaJIbHOIO TpoMaor (ab0 amaMiHICTPATHBHO-TEPUTOPIATHLHOIO OJTH-
HUIEI0) a00 OpraHoM Biaau (pajlioro, BUKOHABYUM KoMmiTeToM). Tak, B
AnOanii Takuii cTaryc MaloTh aAMiHICTPAaTHBHO-TEPUTOPiaIbHI OUHH-
i — MYHIIUMATITeTH Ta perionn. Y dpaHIiii e KoMyHH, AernapTamMeH-
TH, PETiOHH, TPOMaaNd 3 OCOOJIMBHM CTaTyCOM, 3aMOPCBHKI TEPHTOPIi.
VY HimewuunHi MyHIiIMnamsiteTd, paioHu Ta ¢enepanbHi 3eMiIl MalOTh
CTaTyc HOpHAMYHOI 0COOM, SK i rpoMajy. IX opraHu Boamu (OpraHu
Biagun @eneparuBHoi PecrnyOmikm, denepanbHuX 3eMenb, paloHiB,
MYHIITUTIATITETIB) B3arayi HIKOJIA HE MaJd CTaTyCy FOPUIUIHHUX OCi0.
Bonu He € cy0’exkTamMM IOpUIMYHMX IIpaB Ta OOOB’S3KIB, ajue 3aBXk-
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TV JTIF0Th BUKJIFOUHO BiJl iMEHI Ta B iHTepecax IOPUAHYHOI 0COOH, J10
sKoi BOHM HaJexkarb. Y I'penii mpaBocy0’€eKTHICTh Ha MiCLIEBOMY piBHi
3aKpITUTIOETHCSL 32 MYHIIMIIANITETaMHd Ta perioHamu. B Iranii topu-
JTAIHAMH 0CO0aMU € MYHIITUTIATITETH (KOMYHH) Ta perionwn, y JlaTsii —
MyHinumnaizitetd. Bomaoyac y MonoBi — MyHIIIUIAITETH, paiioHU Ta
aJIMiHICTpaTUBHO-TEPUTOpiaibHa OAMHUI [aray3isi, a TakoX MepH i
paitonni pagu. Y Ilojbimi, K MU 3a3Hadajid, IMiHH, a TAKOX TOBITH
Ta BOEBOACTBA. Y PyMyHIii — MyHinumamiteTd i okpyru, y CioBeHii —
MyHinumnaiitery, y llIBenii — myHinunaniteru ta perionu [18].

Mopenb MOBHOT IPaBoCy0’ €KTHOCTI TEPUTOPIaIbHUX IPOMa/] IIepe-
Oadvae, 10 BOHA € IOPUAMYHOI0 0CO00I0 TTyOIIYHOTO MpaBa 3 He3aJeK-
HUM TIPaBOM BJIACHOCTI ¥ OFO)KETOM, a OpTaH! MICIIEBOTO CAMOBPSITY-
BaHHS € OpraHaMH TaKol IOPUIUYHOT 0COOM 1 BUCTYMAIOTh BiJl ii iMEHi.
Maroun cratyc IOpHIUYHOI 0COOH, TepUTOpiaibHa TpOMaa 3MOXKE HE
TIIBKH OCKapKyBaTH SIKICh KOHKPETHI Aii JepkaBH, a i came mpaBo
JIep)KaBU BTPYYATHCS B TOBHOBKEHHS TEPHTOPIANBLHOI TPOMAJIH.
MaiiHo, SIKe € y TepUTOpiaIbHOI TPOMaIH, HAIEKHTh 1l 6e310cepeaHbOo
came SIK Iopuan4Hii ocobi. He mecsTkam nemapramMeHTiB, Sk 3apas, a
0e3nocepe/IHbO TEPUTOPIaJIbHIN FPOMaJIi, SIK IIbOro BUMarae Konctury-
mis. TakuM YUHOM, KOHCTHTYIIHE BUSHAHHS CTaTyCy TEPUTOPiaIbHOT
TpOMaJIH K FOPUIANYHOI 0cOOM HE JIHIe CIpUATUME pealizalii ii mpa-
BOCYO’€KTHOCTI SIK TIEPBUHHOTO Cy0’€KTa MiCLIEBOTO CAMOBPSAyBaHHS,
a i craBaTHMe peasbHUM Ta e()EKTHBHUM IHCTPYMEHTOM CaMOBPSIIY-
BaHHS y pyKaX JKHUTENIB CUJI, CEHI Ta MICT JJIs BiICTOIOBAHHS CBOIX
MyHInHMadpbHUX 1paB. Y KoHcTuTyIii YkpaiHu mporoionryeThes, Io
TepuTOpiajbHa TPpOMaja — L€ IIEPBUHHUM CY0 €KT MICIIEBOTO CaMOBPSI-
IyBaHHs, aje il mpaBoCyO’ €KTHICTh € JOBOJII OOMEKEHOIO Ta PO3MH-
TOI0, @ Y 3aKOHOJIABCTBI TEPUTOpiaibHA TPOMajia Maiike He 3rajy€eThCs
cepen cy0’eKTiB IpaBa, YUM TPy00 HEXTYIOTHCS KOJIEKTHBHI MO THYHI,
€KOHOMIYHi, COI[iaJIbHO-KYJIBTYPHI Ta 1HII TpaBa TPOMa/JIsH.

OsHayeHi MO3MILII 3HAYHOIO MIpOI0 CHpHAIM O AeleHTpasizamii
nyOJIiYHOI B, CTBOPIOBAIN O IPYHTOBHI MiJIBAJIMHU JUIST PO3BUTKY
3aKOHOMIaBCTBA y cepi CaMOBPSAYBaHHS Ta CaMOOpPTaHi3allii TepuTo-
pianpHuX rpoMaz B Ykpaini. [lo3utuBHMiA 1OCBiA €BpONEHCHKUX KpaiH
CBIAYUTD, IO PyX JEPKABHU 1 CyCHiJbcTBa A0 (JOPMYBaHHS peabHOTO
MICIIEBOTO CAMOBPSIIyBaHHS Ta JII€3/[aTHUX TCPUTOPIAIbHUX IPOMaJ] —
TpUBAIUi 1 CKIaIHUN, MPUHAWMHI 1€ JBOCTOPOHHIHN mporec. Jlurme
[iJecpsAMOBaHO 3ilcHIOIOUM pedopMu y cdepi aeneHTparizarii,
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MO)KHA OCTAaTOYHO TT030aBUTHUCS PaJTHCHKUX CTEPEOTHIIIB IIOJ0 Opra-
Hizanii Ta QyHKIioHyBaHHs MicueBoi Binaau. Ciif 3MiHUTH camy (ifio-
co(iro 1eMOKpaTUIHOI IePKABHOCTI Ha MPUHIMIIAX TPOMaIOTPaBCTBa,
cyOCHIIapHOCTI Ta caMOOpraHizallii.
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Batanova Nataliia. Constitutional provision of decentralization of power
in Ukraine in the context of the European experience

The conceptual problems of the reform of decentralization of power and
local self-government in modern Ukraine is shown. It is noted that the existing
legal framework of local self-government in Ukraine and projects that have
been implemented in the formation and development of territorial hromada
were fragmented and focused only on solving some of the constitution of their
status. Therefore, the immediate task is complex solution of the main problems
of organization and functioning of local self-government in modern Ukraine —
the creation of constitutional and legal conditions for the formation of territorial
hromadas as primary subjects of local self-government, the main carrier of its
functions and powers.

The process of formation the legislation about local self-government in
Ukraine at the position of the principles of classical municipalizm is analyzed.
Make conclusion about strengthening in modern Ukraine of tendency of
centralization of local self-government institute. The local self-government
actually develops despite constitutional principles in retrograde, toward the
centralization, narrowing of its autonomous from state power status. The
arguments about the attempts of strengthening of state interference in the
process of decision of the municipal character questions, to complete integration
of local self-government in state-administrative public relations are brought.
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Specified, thatamong many questions of constitutionally-legal modernization,
the problem of municipal reform behaves to the number of priorities of public
policy. One of major problems of municipal reform is a search of optimal
doctrine basis of local self-government. Theoretical bases of modern
municipalizm substantially influence not only on becoming of native municipal
science but also on municipal practice, coming forward the original integrating
reference-point of legal ideology.

Proposed authors’ view the content of the Constitution of Ukraine to
strengthen the status of the territorial hromadas. The results of research give
opportunity to institute the territorial hromadas in Ukraine in accordance with
internationally-legal standards in the sphere of local self-government.

Key words: local self-government, territorial hromada, questions of local
impotence, modern municipalizm, municipal power, decentralization,
centralization.
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NMPABOBA NMPUPOOA
3AABM NPO BU3HAHHSA HEQIUCHUM
NOB’A3AHOIO 3 MPEAMETOM CMNOPY NMPABOYUHY
B UMBIJIbHOMY NPOLECI

Busnauaemoca npagosa npupood 3aa6u npo 8UIHAHHA HeOIlCHUM NOBHI-
CMIO Yu y nesHill 4acmuni no8 a3ano2o 3 NpeoMemom Cnopy npagoyuny, ujo
cynepedyums 3aKOHY, AKA MOJiCe N00ABAMUCS NO3UBAUEM V NOPAOKY 4aCmu-
nu mpemvoi cmammi 199 I[IIK Vkpainu. 3’scosyromvcs popma i 3micm
maxkoi 3as6u, GUHAYAEMbCSA CMPOK i NOOAHHs 00 CYOY, XAPAKMEPU3VIonb-
¢ MamepianbHO-NPaAosi ma NpoyecyanbHi HACAiOKY HeOOMPUMAHHA BUMO2
w000 gopmu i smicmy makoi 3as6u ma nponycKy CMpoKy Ha ii No0anHs, a
MaKodic OKPECIIOIOMbC MAMePIaIbHO-IPABOGI 1l NPOYECYAIbHI Niocmagu it
3a00801enHA. AHanizyemvca cy0o8a NPpAKmMuKa i3 3a3HAYeH020 NUMAHHA.
O0Tpynmoeano 8UCHOBOK, WO MAKA 3AA6A € 3A8010 NPO OONOEHEHHS N0308-
HUX BUMO2 HOB010 (000amKo80I0) 8UMO2010 ma Gopmolo peanizayii npo-
yecyanvHo2o npasa no3ueayd Ha 3MiHy (0ON0GHeHHs) npedmenmda NO308),
axka 3a opmoro i 3micmom mac gionosidamu eumocam cmammi 175
HIIK Vkpainu.
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Koroied Sergiy. The legal nature of the application for invalidation of a
transaction related to the subject matter of the dispute in civil proceedings
The article defines the legal nature of the application for invalidation in
whole or in part of the transaction related to the subject matter of the dispute,
which contradicts the law, which may be filed by the plaintiff under part three
of Article 199 of the CPC of Ukraine. The form and content of such application
are clarified, the deadline for its filing to the court is determined, the substantive
and procedural consequences of non-compliance with the requirements for the
form and content of such an application and the deadline for its filing are
characterized, and the substantive and procedural grounds for its satisfaction
are outlined. Judicial practice on this issue is analyzed. The conclusion is
substantiated that such a statement is a statement on supplementing the claims
with a new (additional) requirement and form of realization of the plaintiff’s
procedural right to change (supplement) the subject of the claim, which in form
and content must meet the requirements of Article 175 of the CPC of Ukraine.
Key words: civil process, application, invalidity, transaction, subject of
dispute, claim, increase of claims, change of subject of claim.

Hosuii LluBinpHUE mpouecyalbHUi KOAEKC YKpaiHM B penakuii
3axony Ne 2147-VIII Big 03.10.2017 (mami — LIIK VYkpainn) nie Bxe
YOTHPH POKH, IPOTATOM SIKMX CylI0Ba MPaKTHKa BUPOOWIIA €JMHI i
XOJIY IIOJI0 3aCTOCYBaHHS 0araThb0X HOBHX MPOIECYyabHUX IHCTUTYTIB.
Mu, 31 cBoro OOKy, B CBOIX IONEPEAHIX MyONiKallisX TaKoX MPHCBS-
dyBAJIH yBary JOKTPUHAILHOMY TIYMAYEHHIO MOJIOXKEHE HOBOIO LIIK
VYkpainu Ta aHan13yBanM BKE CY/IOBY MPaKTHKY X 3acToCyBanHs. Box-
HOYac 10ci Bl,ZlcyTH€ €IMHE PO3YyMIHHS NPaBOBOT MPUPOIH 3AABU TPO
BU3HAHHS HEAIWCHUM ITOBHICTIO UM Y TIEBHIM YacTHHI MOB’SI3aHOTO 3
NPEAMETOM CIIOpPY HPaBOYKHY, L0 CYNIEPEUNTh 3aKOHY, SIKa MOKe 10o/1a-
BaTHCS MO3UBaYeM y TIOPSIKY YacTuHU TpeThoi crarti 199 HIIK Vkpai-
HU (1ani — 3asiBa). 30Kpema, IiKaBUTh (hopMa i 3MICT Takoi 3asiBH, CTPOK
il mogaHHs 70 CyIy, MarepialbHO-NIPAaBOBI W MpolecyallbHi HACTIIKA
HEeJIOTPUMaHHS BUMOT 1110710 ()OPMH 1 3MICTY Takoi 3asiBU Ta MPOITYyCKY
CTPOKY Ha 11 MOJaHHs, a TAKOXK MaTepialbHO-IIPABOBI 1 MpoIecyalbHi
migcTaBy 11 3a10BOJICHHS TOIIO. 3’sCyBaHHs 3a3HAYEHUX MUTaHb 1 cTa-
BUTH 32 METY HAllla CTaTTsI.

Ockinbku GopmMa 1 3MICT 3asB, SIKi MOJAIOTHCS B LUBLUILHOMY IPO-
1eci, 3a1eXarpb BiJl IX MPABOBOTO XapakTepy (ake, OKpiM 3arajbHUX
BUMOT 710 (DOpMH Ta 3MICTy NMUCHMOBOI 3asBH, BCTAHOBJICHUX CTar-
tero 183 LIIK Ykpainm, Ta 9 iHIIA 3asBa II¢ MOBUHHA BiAIOBiIATH
CrielialbHUM BUMOTaM), TO TepeayCciM Miassrae 3°sicyBaHHIO MUTaH-
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Hs ITPO MaTepialbHO-TIPaBOBi Ta (a00) mporecyaabHi HACTIAKH, HA SKi
CIIPSIMOBAHO MOJIAHHS 3a3HAYEHO1 3asBU.

Tak, gacturoto Tpetboto crarti 199 LK Ykpainu BcTaHOBIEHO:
SKIIO TI03MBAYeM JI0 3aKiHYEHHsI MiATOTOBUOTO MPOBAKEHHS TOJIAHO
3asBy PO BU3HAHHS HEJ[IHCHUM IMTOBHICTIO UM y IT€BHIN YaCTUHI ITOB’sI-
3aHOTO 3 MPEIMETOM CIOPY MPABOYHHY, SKHI CYIIEPEUUTh 3aKOHY, CY/
HaJa€ BIANOBi/ady, iHIIMM yYacHUKaM CIIPaBH 4Yac Ha IATOTOBKY
CBOIX IMOSICHEHB Ta 3allePEUYCHb 3 MPUBOJY TIOIAHOI 3asIBH. A YaCTHHOIO
Tpethoto crarTi 264 LIIK VYkpainm mepembadeHo, IO, yXBaJOOUd
pillieHHs Yy cIpaBi, CyX 3a 3asBOIO MO3WBava, MOJAHOI0 J0 3aKIHYCHHS
HiATOTOBYOTIO NMPOBAKECHHS, MOXKE BU3HATU HEIIMCHUM IIOBHICTIO YU
y HEBHIM YacTWHI MOB’S3aHUU 13 TPEIMETOM CIIOPY MPAaBOYMH, SKHUN
CYIIEpEUUTh 3aKOHY, SKIIO II03UBay JOBEAE, 110 BiH HE MII' BKIIOUUTH
BiJIIIOBiIHY BUMOTY JI0 TIO30BHOI 3a51BH 13 HE3aJIe)KHUX BiJ] HOTO MpPU-
YHH.

[IpaBoBa mpupona 3a3Ha4E€HOI 3asBH 3aJEKUTh MepeayciM Bix ii
dopmu 1 3micty, ajuke B Tekcti LITTK Vipainu 3akoHOmaBe1b HEOIHO-
pPa30BO BUKOPUCTOBYE TEPMIiH “‘3asBa’, MPOTE B PI3HUX 3HAYCHHSIX.
Tax, 31 3micTy nosiokeHb crarei 199 1 264 1IIK Ykpainu Bumiubae,
IO Taka 3asBa MOAAETHCS MO3MBAauYeM BXKE MIC/Is MOJAHHS HUM J0
Cy/ly TIO30BHOI1 3asiBH Ta BIJKPHUTTS MPOBAJPKEHHS y CIPaBi, a METOIO
MOJJAHHS TaKoi 3asBU € BU3HAHHS HEAIMCHUM MOBHICTIO UM y NEBHIN
YaCTHHI MOB’S3aHOTO 3 MPEIMETOM CIIOPY MpaBounHy. Taka mMeTa, 10
JOCSTHEHHs SIKOi MparHe cy0’€KT 3aXHCTy, peali3yeThCsl B CIIOCO-
Oax 3axucty mpasa [1, c. 85]. 3 monoxensb crarri 264 LK Ykpainu
BHILIMBAE, 1[0 BU3HAHHS HENIMCHUM TMOBHICTIO YH y MEBHIN 4acTHHI
MOB’A3aHOTO i3 MPEAMETOM CIIOpPY MPABOYHHY € BiIMOBIIHUM CHOCO-
0OOM 3aXHCTy TpaB MMO3WBaYa, KUK 3aCTOCOBYE CYI Y CBOEMY PilllCH-
Hi. Cepen HayKOBLIB i B CyHOBil MPaKTULI NPUHHSATO OTOTOKHIOBA-
TH CIIOCOOM 3aXHCTy 13 MPEAMETOM IT030BY, TOOTO MPEIMET 030BY
3aBXK/IM KOPECTIOHAYE 31 criocobamu 3axucTy npasa. [Ipu npomy 3mict
ITO30BHHMX BUMOT, K1 IT03MBa4 ITOBHHEH 3a3HAYNTH B TIO30BHIN 3as5B1, 1
€ TIpeAMETOM M030BYy [2, ¢. 77]. A mij mpeAMEToM MO30BY PO3YMIIOTh
BH3HAYEHy MO3MBade€M BHMOTY JIO CYHy, B SIKiil BUCJIOBIIEHI MPaBOBI
(MarepiaibHi 1 IpoIeCyallbHi) 3aX0/Id, [0 MalOTh OYTH HUM BXHTI I
MPHUBECTH JIO NMPHUITMHEHHS PaBONIOPYIICHHS, BiTHOBICHHSI IpaB Ta
BIJITKOTyBaHHSI 3aBJaHOI MKOIX 3 00Ky Bifanosigada. ToOTO mix mum
TEPMIHOM IPOIMOHYETHCS PO3YMITH HAHIIMPINY BHMOTY II03HMBava,
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sKa CIIPSIMOBaHA JI0 CyAy 1 CTOCY€EThCSI HE TUIBKU MaTepiaibHUX, a U
MpoIeCyaTbHUX 3aX0/(iB, [0 MOKYTh OyTH BXKHTI CYJIOM ISl 3aXUCTY
npaB no3usayva [3, c. 420]. [IpeaMer n030BY, sIK OAUH 3 HOTO OCHOBHHX
eJIEMEHTIB, sIBIIsi€ COO0I0 MaTepiabHO-IIPABOBY BUMOTY ITO3HMBaYa JI0
BIITIOBiaua, s’ka BUIUTMBAE 31 CIIIPHOTO MaTepiaabHO-TIPAaBOBOTO BiJI-
HOIIIGHHS, 3 TIPUBOY SKOi Cy/ MOBWHEH YXBAJWIN PIlIEHHS y CIpa-
Bi, TOMy B MO30Bi MaiOTh OyTH 3a3Ha4€Hi BUMOTH IO3WBada 3 MOCH-
JAHHSAM Ha 3aKOHM Ta 1HII HOPMaTHUBHO-TpaBoBi akth (xoua LIIIK
He 3000B’43y€e 3a3HauaTH HOpMY IpaBa). [Ipu 1pomy 3ayBaxkyeThes,
SKIIO B TIPOIIEC] PO3IISILY CIPABU MOBHICTIO 3MIHIOIOTHCS MMiJICTABH 1
MpeIMeT TO30BY, TO 1€ CJIiJ PO3MISIATH K HOBI BUMOTH, SIKi MalOTh
Oytu odopmiieHI MHUCHMOBOKO 3asBOIO 1 OJIHOYACHO BIJIMOBOIO BiJ
paniue 3asgBneHux Bumor [4, c. 120-121].

[Ipu ubomy, 3 omsimy Ha 3actocoBany B TekcTi LIIIK Vkpainu Tep-
MIHOJIOT110, TaKi MOHATTS, K “BUMOTH MMO3UBaya”, “3asBIICHI BUMOTH
“IMO30BHI BUMOTH”, “N030B” BXKHBAIOTHCSA SIK CHHOHIMHU [5, c. 108].
A B Tekcti wactunu TpeThoi crarti 264 LIIK Ykpainu 3akoHOmaBenb
MIPSIMO HA3WBAE 3asiBy NO3MBaYa PO BU3HAHHS HENIIICHUM TIOBHICTIO U1
y TIeBHI{ YaCTHHI MOB’S3aHOTO 13 MPEIMETOM CIIOpPY TIPAaBOUNHY ““‘Bif-
TTOB1THOIO BUMOTOI0”’ TI031Baua, Ky BiH HE MIT' BKIIIOUMTH 10 TTO30BHOT
3asBH.

OTxe, 3asBa TIPO BHU3HAHHSI HEMIMCHUM ITOBHICTIO YW y TICBHIH
YaCTHHI OB’ S3aHOTO 3 TPEIMETOM CIIOPY MIPABOYUHY € “‘BiIIOBITHOIO
BHMOTOIO TI031MBa4a’’, TOOTO TIO30BHOIO BUMOTOIO, SIKY TIO3MBAY JIOTIOB-
HIOE JIO CBOiX TOTepe/iHiX (MepBiCHUX) MO30BHUX BUMOT, BUKJIAICHHX
y TO30BHIN 3asBi. A TOMY, SIK CHHOHIMH CJIOBa “TI030B”, I[i MOHSTTS
MAaroTh TaKi X eJIeMEHTH, SIK 1 caM 1030B, TOOTO MpEAMET, MiACTaBy i
CTOPOHH.

BpaxoBytouu, 110 mMo30B Npea sIBISAETbCA A0 cyay B (opmi mogan-
HS1 1030BHOI 3asiBH (dacTuHa nepma crarti 184 HIIK Ykpainn), To Tak
OM MOBHUTH ““BHECTH 3MIHM 10 IO30BHOI 3asiBH IILUISIXOM JOIIOBHEHHS
(BKJTFOUEHHST) JTOJIATKOBOIO MTO30BHOIO BUMOTOIO (SIKa TIOBHHHA MICTHTH
MIPEMET, ITiJICTaBY i CTOPOHY YH CTOPOHH, JIO SIKOi UM STKUX Taka BUMOTa
Oyze agpecoBaHa) MOXKHA JTUIIIE y criocio i popmi, nependadeniit LIITK
Ykpainu, ajpke 3TiHO 13 YaCTHHOIO TepIoto ctarTi 13 cyn posmsgae
CIIpaBW HE iHAKIIE SK 3a 3BEPHEHHSIM OCOOHW, TIOAAHMM BiIITOBITHO 10
poro Kojiekcy, B Mekax 3asBJICHHX HEI0 BUMOT 1 Ha TiACTaBi JOKa3iB,
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MOJJaHNX yYaCHUKAMHU CIIpaBU a00 BUTPeOyBaHUX CY/IOM Y Iepeadoade-
Hux 1M Kozekcom BHIaiKax.

[IpudoMy Take JTOMOBHEHHS MO30BY HOBOIO (II0JJATKOBOIO) ITO30B-
HOIO BHMOTOIO TTPO BU3HAHHS HEMIMCHUM ITOB’S3aHOTO 3 TPEIMETOM
Cropy TpaBOYMHY BiAmoBigatume BcTaHoBiIeHUM ctartero 188 LIITK
Vkpainu npaBuwiaM 00’ €JHaHHs TI030BIiB Ta IPU OMY He Oyzae OTHO-
YaCHOI0 3MIHOIO MiJICTaBH 1 IpeAMeTa TO030BY, OCKIJIbKH (aKTUIHO
Oyme 3MiHEeHWH (TOTIOBHEHH ) TIPeIMET TIEPBICHOTO TI030BY. AJDKe, 5K
po3’scauB BepxoBHuit CyJ, HE BBAKAOTHCSA 3MIHOIO IIJICTaB TTO30BY
JOTIOBHEHHSI OTO HOBMMH OOCTaBHHAMH TNPH 30€peXeHHI B HbOMY
MEepBICHUX 0OCTaBHMH Ta 3MiHA TOCUIIAHHS HA HOPMHU MarepiaJbHOTO YU
poliecyaabHOTo Tpasa [6].

Taxox BapTO BpaxoBYBaTH, IO 3TiIHO 3i crarTsamu 16, 203, 215 1K
VYKpainu [Uis BU3HAHHS CYJOM OCIOPIOBAHOTO NPaBOYMHY HEIiHiCHUM
HEOOX1IHUMHU €: TMpeJ]’IBJICHHS M030BY OJHIEIO 13 CTOPiH MPAaBOYMHY
a0o I1HIIIOIO 3aiHTEPECOBAHOIO0 0CO00I0; HASIBHICTH MiJACTAB JJIS OCIIO-
PEHHSI TIPaBOYMHY; BCTAHOBIICHHS, YW TOPYIIYEThCS (HE BU3HAETHCS
a00 OCTIOPIOETHCS) CyO €KTUBHE IHMBIIbHE TIpaBoO ab0 iHTEpeC 0coow,
sIKa 3BepHYyacs 10 cymay [7].

OTXe, 3 BHINEBHUKIAICHOTO BUILIMBAE, IO 32 CBOIM XapaKTEPOM
3asiBa PO BU3HAHHS HEAIMCHUM TIOB’S3aHOTO 3 TIPEIMETOM CITOpY Tpa-
BOYMHY € 3as1BOO ITPO 3MiHY NMPeJMEeTa M030BY. 3TiIHO 3 YACTHHOIO Tpe-
Thot0 cTarti 49 LI1K Ykpainu 10 3aKiHUEHHS MiATOTOBYOTO 3aCiIaHHs
MO3UBa4Y Mae€ MpaBO 3MIHUTH MpeaMeT ado MiACTaBU MO30BY IIJISXOM
MOJJaHHSI MTUCHMOBO] 3asBH. Y CIPaBi, IO PO3MISIIAETHCS 3a PaBUIIAMU
CIPOILLIEHOrO MO30BHOTO MPOBAPKEHHS, 3MiHa mpeamera abo miicTas
MO30BY JOMYCKAE€THCS HE Mi3Hille, HK 3a I1STh JHIB 10 MOYaTKy Mep-
IIIOTO CYAOBOTO 3aCiJIaHHSA y CIIPaBi.

BpaxoByroun, mo Taka 3asBa MICTUTUME HOBY (JIOaTKOBY)
“M030BHY BUMOTY” — BUMOTY NP0 BHU3HAHHS HEIIMCHUM IIOB’s3aHO-
ro 3 MPEIMETOM CIIOPY MPaBOYHHY, SKa MIOBUHHA BKIIOYATH €JIeMEH-
TH — TIPEJIMET, MiJICTaBy Ta CTOPOHH, & TAKOXK OepydH JI0 yBaru, 1o
KOHKPETHI “TI030BHI BUMOTH  3asBIIIIOTHCS TIO3WBAYEM Yy TIO30BHIN
3asiBl y BUIJISAI BUKIAAY 3MICTY IMMO30BHHUX BUMOT (TOOTO TpeameTa
MO30BY), Ta OOCTaBUHH, SIKUMHU I[103MBa4 OOIPYHTOBYE CBOI BUMOTH
(TOOTO MiCTaBU MO30BY), 1 BUSHAYCHHS 0COOU — MOPYIITHUKA, MOYKHA
3po0NTH BHCHOBOK, IO BKa3aHa 3as1Ba 3a GOPMOIO 1 3MiCTOM Ma€ Bij-
MoBijgaTu BUMoram, scranosiieHuM ctarrero 175 LIIK Ykpainu momo
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¢dbopMu i 3MIiCTy 70 TTO30BHUX 3asB, ajie 3 OAHOYACHUM HaJliCITaHHIM
(HamaHHSAM) KOMiM Takoi 3asBW IHIIMM YYacHHMKaM CIpPaBH 3TiTHO 3
BUMoramu yacTuau apyroi ctarti 183 LIIK Ykpainu, a Takox cruia-
TOIO CYZIOBOTO 300py 3a AOAATKOBY TIO30BHY BUMOTY, IO TIepedoadeHo
yacTUHOIO TpeThoto ctarti 176 LIIK Vkpainu. [Ipuuomy Taka 3asBa,
Ha Hally AYMKY, MOXX€ IMEHYBaTHUCh SIK “3asBa PO 3MiHY MpeaMeTa
Mo30BYy”, TakK i1 ‘“3asBa MPO BU3HAHHA HEIIMCHUM TIOB’S3aHOTO 3 IIpe/I-
METOM CITOpPY TIPaBOYHHY .

Take po3yMiHHS MTPABOBOI MPUPOIU BKA3aHOI 3asiBH Y3TOIKYETHCS
i3 TIPaBOBOIO MO3UIIi€r0, BUKIaneHO Bepxopuum Cynom B OfHIN 3i
CIpaB, BIAMOBIIHO JI0 SKOI CUCTEMHE TIIYMAaYCHHs IOJIOKEHb YacTH-
HU TpeThoi ctarTi 199, gactuan TpeThoi crarti 264 LK Ykpainu nae
nifgcraBu BepxoBHoMy Cyny MilTH BHCHOBKY, IO 3asiBa PO BU3HAHHS
HEJIIMICHUM TOBHICTIO YH Y TEBHIil YaCTHHI TIOB’S3aHOTO 3 MPEIMETOM
CIIOPY TPABOYMHY, KU CYNEPEUHUTh 3aKOHY, SIKY Ma€ IpaBO MOoJarTh
MO3MBaY BiATIOBIHO IO BKA3aHUX IMOJIOKEHB IUBIILHOTO MPOIIECyaTh-
HOTO 3aKOHY, 33 3MIiCTOM € HOBOIO BUMOTOI0, OTKE, il 3MICT Ma€ BiJIo-
Bigaru ctarti 175 LIIK Ykpainau [8].

A SIKIIIO J10 3asIBYM ITPO BU3HAHHS HEAIMCHUM MOB’SI3aHOTO 3 TIPEIMe-
TOM CIOpPY MPaBOYMHY MAIOTh 3aCTOCOBYBATHCS TaKi kK BUMOTH II0JI0
¢dopmH 1 3MicTy, K 1 10 TTO30BHOI 3asBH, TO 3 OIISAY Ha TTOJOKEHHS
yactunu AeB’aroi crarti 10 LITK Ykpainu 3a aHanori€ro Takox Imiis-
rae 3actocyBaHHiO ctarts 185 LITK Ykpainu, skor BU3HAYECHO IiICTa-
BU 3aJIMINIEHHS TTO30BHOI 3asBH 0€3 pyXy Ui YCYHEHHs HEIONIKIB Ta
TiICTaBH MTOBEPHEHHS 3a5BH.

IIpore, Ha Hamy DyMKY, Tiepe]] OI[iHKOKO TakKoi 3asBU Ha BiJIMOBiJ-
Hicth Bumoram crarti 175 HIIK VYkpainu, TOOTO Ha BiJMOBIIHICTH
BUMOTaM II0JI0 11 GopMHU 1 3MICTY, MalOTh CIIOYATKY 3aCTOCOBYBATHCS
TTOJIOKEHHS 9acTUHU TpeThoi ctarti 199 LK Ykpainu, koo BU3HaYeC-
HO JIii cyAy y BUIQJIKY MOJaHHS TI03MBa4YeM TaKoi 3asiBU (HaBiTh HEHa-
JISKHO 0(pOPMIICHOT), a TAKOK CTPOK IS 11 MOJJaHHS, — JI0 3aKIHYCHHS
MiJITOTOBYOT0 MPOBAKEHHSI (2 SKIIO ClpaBa PO3IVISIAETHCS 3a IPaBH-
JIaMH CIIPOIIEHOTO TTIO30BHOTO MIPOBA/KEHHSI, TO 3 OITISITY Ha TTOJIOKEH-
Hs yacTuHU TpeThoto crarti 49 LIIK Ykpainu Taka 3asBa mae OyTu
MoJlaHa He Mi3HIIIe HiXk 32 ’ATh JIHIB JI0 MOYaTKy MEPIIOTO CYI0OBOIO
3acifiaHHs y crmpasi). 3a3Ha4eHUI CTPOK € MPOIECyalbHUM CTPOKOM,
BCTaHOBJIEHUM 3akoHOM (ctarTst 120 LIIIK VYkpainm) Ta BU3HAYAETH-
sl BKa3iBKOKO Ha TOJIi0, SIKa MOBUHHA HEMHUHYYe HacTartu (cTarts 122
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LIIK Vkpainu) i 3aKiH4y€ThCSI HACTYITHOTO JHS Micisl HACTAHHS MOMiT
(uactuna yetBepra crarti 124 LIIK Ykpainn).

Yactunoro japyroro crarti 126 HIIK Ykpainm nepenbaueHo, 1o
JMIOKYMEHTH, TIOJaHi TICIIS 3aKiHICHHS MPOIECyaTbHUX CTPOKIB, 3aJTH-
MIAF0ThCS 0€3 PO3TIIsLY, KpiM BUTIAJIKIB, TepeoadeHnx num Komexcom.
[Mpu upomy 3rigHo 3 yactuHoo neporo ctarti 127 HIIK Ykpainu cyq
3a 3a5BOI0 YYaCHHUKA CIIPABU IIOHOBJIIIOE MPOITYLIEHUH IIPOLECyaIbHUN
CTPOK, BCTAHOBJICHWH 3aKOHOM, SKIIO BU3HAE MPUYUHU HOTO MPOITyC-
Ky TOB&KHUMH, KpiM BUMAJKIB, Koiau UM Komekcom BCTaHOBIEHO
HEMOXIJIMBICTh TAKOTO TIOHOBJICHHSI.

TakuM 4MHOM, 3asiBa PO BU3HAHHS HEJIINCHUM T10B’SI3aHOTO 3 ITPEe/I-
METOM CIIOpy MPAaBOYMHY MiIATAE 3AIHIICHHIO 0e3 pO3MIALY, SIKIIO0
il mogaHo Ticis 3aKiHYeHHs IiJrOTOBYOTO 3aCilaHHs (a SKIO CIpaBa
PO3MIISAIAETHCS 32 MPABHIIAMH CIIPOIICHOTO MTO30BHOTO MPOBAKEHHSI,
TO MI3HIIIE HIXK 3a I’ SITh JIHIB JIO [I0YATKY MEPIIOro CyJA0BOr0 3aciIaHHs
y CIpaBi) 1 SKIIO TTO3WBAY HE MTOIAB 3asBY PO ITOHOBIICHHS MPOTYIIE-
HOTO TIPOIECYATBHOTO CTPOKY a00 cyaoM OyIio BiJIMOBJIIEHO B ITOHOB-
JICHHI MTPOITYIIIEHOTO MPOIECYaIbHOTO CTPOKY Ha ii TIOIaHHSI.

[HIIMX migcTaB JUIs 3aJIMIICHHS TAaKol 3asBU 0€3 PO3IIsLy Y4 MOXK-
JUBOCTI BIAMOBH B ii mpuitHATTI abo 11 moBepueHHs LITIK Ykpainu ne
nepeaodadac.

OTxe, SKIIO 3asBy PO BU3HAHHS HEJIHNCHUM OB’ S3aHOTO 3 IIPE/I-
METOM CIIOpY MPAaBOYMHY OyJI0 MOAAHO B MEKaX BCTAHOBJIEHOTO 3aKO-
HOM TIPOIIECYaTLHOTO CTPOKY (a0 11e#t CTpOoK OYyII0 MMOHOBIEHO CYIOM)
Ta 0ohOpMIICHO BIiATIOBIAHO IO BHMOT, IMepeadadeHux cTtartero 175
HIIK VYkpainu, TO IuIle B BOMY BUIAAKY B Cyly € IiJIICTaBU IS
NPUAHSTTS TaKol 3asBH 0 po3niny (pudoMy oOOB’S3KOBE Hpolie-
cyanbHe “odopmieHHS” 11 NPUHAHATTS MUCHMOBOK YHM IPOTOKOJIb-
Hoto yxBaioro LIIK Ykpainm He mepembadae) Ta HagaHHS BiaIoOBiga-
4y, {HIIUM y4YacCHHKAaM CIIPaBH 4acy Ha IiJI'OTOBKY CBOIX IOSICHEHb
Ta 3arepeycHb 3 MPUBOAY IMOJAHOI 3asiBH (YacTHHA TpeTs cTtarTi 199
LIIK VYkpainu). Cyn TakoX 3riJHO 3 4aCTHHOIO ChOMOIO cTarTi 83
HITK Ykpainu, 3 ooy Ha 3MiHEHUH (JOTIOBHEHHH) TTPEAMET ITO30BY,
3aJIe)KHO BiJ] IOTIOBHEHUX OOCTaBWH Ma€ BCTAHOBUTHU CTPOK TIOIaHHS
YYaCHUKaMU CIIPaBU JIOJIATKOBUX JIOKa3iB.

IIpuiiHATTS CyIOM TakKol 3asBU 3yMOBIIIOE y CyAy IPOLiECYalbHUI
000B’s130K 11 po3maay i Bupimenss. [IpudoMy 3ag0BoeHHs a00 Bij-
MOBa B 33JI0BOJICHHI Takoi 3asBH (TOOTO BU3HAHHS HEIIHCHUM IIOB’s-
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3aHOTO 3 TPEAMETOM CIIOpY MPaBOYMHY ab0 BiIMOBA y BU3HAHHI HOTO
HEJIIMCHUM) 3aJIeKUTh SK BiJl 3araJlbHUX — MaTepialbHO-IPABOBUX
MiZICTaB, TaK 1 CHEMiaIbHUX — IpOoIleCyalbHUX TijcraB. Taka mpoiie-
CyalbHA TMijJcTaBa JUII KOHKPETHOTO BWITAIKYy TIPsSMO TIepenadadeHa
MOJIOKCHHAMH 4acTUHM TpeTboi ctarti 264 LIIK VYkpainu, 3rigHo 3
SIKOFO OJTHI€I0 13 000B’SI3KOBUX TEPEyMOB BU3HAHHS CYJI0M HETIMCHUM
MOB’SI3aHOTO 13 MPEAMETOM CIIOPY MPaBOYMHY 3a 3asBOI0 I[MO3WBaya
(momaHoIO B MOpANKY YacTUHU TpeThoi crarti 199 HIIK Ykpainn) €
JIOBEJICHHs] TIO3WBAa4YeM TOTO, IO BiH HE Ml BKJIIOYHUTH BiATIOBIIHY
BHUMOTY JI0 ITO30BHOI 3as1BU i3 HE3aJIS)KHUX BiJI HOTO IPUYHH.

I nume micsst Toro, siK CyJl BCTAHOBHUTD, 1110 MO3UBAY JIOBIB MTOBaXK-
HICTh TaKWX TPUYHWH, CYI TMOBHHEH IaBaTH OIIHKY TaKiii IMO30BHIN
BAMO31 3 OISy HAa MarepiaJbHO-TIPaBOBI IMiJICTaBH, TepeadadeHi
[UBIUIBHAM 3aKOHOAABCTBOM. He 3yNMUHSIOUMCH JETadbHO Ha BCIX
MOXKITMBHX MaTepiallbHO-TIPAaBOBUX IiICTABaX OLIHKK 3aKOHHOCTI Ta
OOTpYHTOBAHOCTI MMO30BHUX BUMOT, SIKi MU paHillle BXKe IeTaIbHO PO3-
KpUBAJIX B CBOIX MOMNEpeAHix myOmikamisx [9], BBakaeMo Ha HEOOXi-
HE OKPEMO 3BEpHYTH yBary Ha MPaBHJIbHICTh BU3HAYCHHS KOJIA ydac-
HUKIB CIPaBH, sIKi OBUHHI OyTH BU3HAYEHI BIAMOBITa4aMu JJIs TaKOT
JTIOJTATKOBOI TTO30BHOI BHUMOTH, OCKITHPKA BOHH MOXKYTH BiIPi3HSITHCS
BiJl TOTO BiJMoOBifada (BiAMOBiAaviB), SKOTO OYyIIO 3a3HAYEHO B TI030B-
Hill 3as1B1 B IEPBICHUX MMO30BHUX BUMOTax. lle muTaHHs Mae BaIIuBe
3HAUYEHHs, ajpKe, sIK po3’sichuB Bepxouuii Cyx B onHill 31 cripas mpo
BHU3HAHHS JIOTOBOPIB HEAINCHUMHU, SKIIO 3asBJICHI TTO3UBAYEM BUMOTH
PO BU3HAHHS JOTOBOPIB HEMIMCHUMH 0€3MOCEepPEeNHbO CTOCYIOTHCS
npaB Ta 000B’s3KiB, HAIIPHUKJIIAJl, BIACHUKA MaiiHa Ta (a00) CTOpOHHU Y1
CTOPIH OCIIOPIOBaHMX JIOTOBOPIB, TO HE3aTy4YeHHs MO3UBAYEM B SKOCTI
CHIBBIAIIOBIIaYiB TAKUX 0CI0 € CaMOCTIMHOKO MiICTABOIO JUIS BIJIMOBU
y 3amoBosieHHi mo30By [10]. Kpim Toro, mo3oBHa BUMOTa PO BHU3HAH-
HSl TIPAaBOYMHY HENIHCHUM (HANpPUKIAA, HOTapiallbHO MOCBIIYEHOTO
JIOTOBOPY) HE MOXKe OyTH 3BEpHEHA JI0 MPUBATHOTO HOTapiyca, sSIKAN
HE MOKe OyTH BIZITIOBiJjaueM. YCTaHOBHMBIIH, 1[0 ITO30B 3asBJICHUH J0
HEHAJIS)KHOTO BiJIOBiTaYa Ta BIACYTHI BH3HA4YEHI TPOIECYaTbHUM
3aKOHOM ITACTaBH I 3aMIHM HEHaJIE)KHOIrO BIAIOBIga4Ya HaJEKHHUM,
CYJl BiJIMOBJISIE Y TTO30BI JI0 TAKOTO BiJIIIOBiJIaua y 3B’sI3Ky 3 HEHAJICK-
HUM Cy0’€KTHHM CKJIaJIOM BijanoBimauis [11].

TakuMm 9WHOM, 3asBa MPO BU3HAHHSI HEMIMCHUM TIOB’S3aHOTO 3
MPEeIMETOM CITOpPY MPABOUYNHY, MOKIIUBICTh TTOJIAaHHS KO Iepemxdade-
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HO yacTuHOIO TpeThoto cTarTi 199 LIIIK Ykpainu, € 3218010 Ipo 1010B-
HEHHsI TO30BHUX BHMOT HOBOIO (OaTKOBOIO) BUMOTOIO Ta (HOPMOIO
peaJizaiiii mpolecyanbHOro Mpasa Mo3uBadya Ha 3MiHY (JJOTIOBHECHHSI)
TpeaMeTa T030BY, Ska 32 GOPMOIO 1 3MICTOM Ma€ BiATOBITaTH BHMO-
ram ctarti 175 HIIK Ykpainu. Taka 3as1Ba € mpouecyalbHUM 3aC000M
3axXHCTY, AKa CIpsIMOBaHa Ha 3a0e3neueHHs €EeKTUBHOTO BiHOBIICH-
Hsl TIOPYIICHUX IMPaB MO3WBaya Ta JIKBIJAIil HACTIAKIB MOPYIICHHS,
3YMOBJICHUX HEMIHCHUM MPaBOYMHOM, IO CIIPUSATHME OiTBII MTOBHO-
My BHKOHAHHIO 3aBIaHHS IUBUIbHOTO cymoumHCcTBa (ctarts 2 I[ITK
VYkpainn).
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Cyny y cknani konerii cymaui [Tepmoi cynoBoi nanatu KacamiifiHOro nuBiisHOTO
cyny Bix 31.03.2021 y cmpasi Ne 357/8533/19. URL: https://reyestr.court.gov.
ua/Review/96631893. 9. Kopoen C.O. XapakTepucTHKa TiJICTAaB BIIMOBH B
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Koroied Sergiy. The legal nature of the application for invalidation of a
transaction related to the subject matter of the dispute in civil proceedings

The article determines the legal nature of the application for invalidation in
whole or in part of the transaction related to the subject matter of the dispute,
which contradicts the law, which may be filed by the plaintiff under part three
of Article 199 of the CPC of Ukraine. The form and content of such an
application are clarified, the deadline for its filing to the court is determined, the
substantive and procedural consequences of non-compliance with the
requirements for the form and content of such an application and the deadline
for its filing are characterized, and the substantive and procedural grounds for
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its satisfaction are outlined. Relevant case law on this issue is analyzed. It is
established that the application for invalidation in whole or in part of the
transaction related to the subject matter of the dispute is a “relevant claim of the
plaintiff’, i.e. a claim that the plaintiff supplements to his previous (initial)
claims set out in the lawsuit. Thus, being synonymous with the word “claim”,
these concepts have the same elements as the claim itself, i.e. the subject, basis
and parties. It is also established that by its nature the application for invalidation
of the transaction related to the subject matter of the dispute is an application
for change of the subject matter of the claim. It is concluded that such a
statement will contain a new (additional) “claim” — a claim for invalidation of
the transaction related to the subject matter of the dispute, which should include
elements — the subject, grounds and parties, as well as taking into account that
specific “claims” are stated by the plaintiff in the lawsuit in the form of a
statement of claims (ie the subject of the claim) and the circumstances in which
the plaintiff substantiates its claims (i.e. the grounds of the claim) and the
definition of the violator, so it follows that the statement and the content must
meet the requirements established by Article 175 of the CPC of Ukraine on the
form and content of the claims and paid by the court fee. The conclusion is
substantiated that the application for invalidation of the transaction related to
the subject of the dispute is an application for supplementing the claims with a
new (additional) claim and form of realization of the plaintiff’s procedural right
to change (supplement) the subject of the claim. Such a statement is a procedural
way of protection, which is aimed at ensuring the effective restoration of the
violated rights of the plaintiff and the elimination of the consequences of the
violation caused by an invalid transaction, which will contribute to a fuller
fulfillment of tasks of civil proceedings.

Key words: civil process, application, invalidity, transaction, subject of
dispute, claim, increase of claims, change of subject of claim.
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OCOBJIUBOCTI I NPOBJIEMU NMPABOBOIO
PETYNIIOBAHHA CYPOITATHOIO MATEPUHCTBA:
HALIOHATNbHI TEHAEHLUII TA 3APYBEDKHUW OOCBIA

Hocniosxceno ocobrusocmi i npobnemu npasogozo peyio8aHHs Cypoean-
HO20 MAmMepuHcmed Kpisb npusmy 3apyoixcHoeo 00csidy. 3asnauero, wo cypo-
2ammue MamepurHcmeo 011 6a2amvox poOun ceimy € OCMAaHHLOW HAJICIO HA
HapoooicenHsi oumunu i ujacms 6amoxiecmea. Tou ¢hakm, wo Vkpaina € 0OHi-
€10 3 0eparcas, siKa 0Ae€ MONCIUGICINb NPOBOOUMU NPOSPAMU CYPOSAMHO20 MAame-
PUHCMBA, NPONOHYE SIKICHI MEOUYHT NOCYeU 3a NOMIPHY YIHY Ut MA€ Oinblu cnpu-
amauee 011 0i0N02IYHUX OAMBKIE 3AKOHOOABCTEO, MAE CMAMU CMUMYIOM
no0anbUo20 po3sUmMKY yiei cgpepu 8 Hawill depacagi. Basicnusoro ymosoro s
MaKko2o po3eUMKY € NPULUHAMMA KOMHiIeKcHo2o 3akony npo JIPT, axui epezy-
JIOE cynepednusi NUManHs, Ki CmMeopronb NepeoymMosu 08 MONCIUBUX 37108~
orcusans. TIpulinamms 3aKony mamume NO3UTMUSHUL 6RAUS, Y TOMY YUCTT HA
EeKOHOMIYHUTL po36umoK YKpainu [ 3abe3neuums NiOGUUEHHS ASMOPUMEmY
Vkpainu na ceimosomy punky penpooyKmueHux nocuye.

Kniouosi cnosa: npasa jcinok, cypozammue MamepurHcmeo, penpooyKmusHa
Meouyuna, penpodykmughi mexuonoeii, memoo EKO.

Tarasevych Tetiana. Features and problems of legal regulation of
surrogate motherhood: national trends and foreign experience

The article examines individuals and problems of legal regulation of
surrogacy through the prism of foreign experience. For many families around
the world, surrogacy is the last hope for the birth of a child and the happiness
of fatherhood. The fact that today Ukraine is one of the countries that provides
the opportunity to conduct surrogacy programs, offers quality medical services
for a reasonable price and has more favorable legislation for biological
parents, should be an incentive for further development of this area in our
country. An important condition for such development is the adoption of a
comprehensive law about ART, which will address the controversial issues that
currently create the preconditions for possible abuse. The adoption of the law
will have a positive impact, including on the economic development of Ukraine,
and will increase Ukraine'’s prestige in the global market of reproductive
services.
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SIK HApOJWTH JUTHHY, SKIIO JiarHO3 3BYYHUTh CYBOPHUM BHPOKOM:
«0e3migns»? CydacHi penpoayKTUBHI TEXHOJIOTI1, 30KpeMa cyporaTHe
MaTepUHCTBO, YCHIIIHO JONOMAaraloTh TaKUM CiM’sM. 3 mpoOieMaMu
0e3miaas OOpIOThCs acomiamii penpoayKTUBHOT MEIUIIMHN B YCHOMY
cBiti. Taka acoriarisi cTBOpeHa i B Ykpaini. Bona ycminrHo cmiBmpa-
IFO€ 3 aCOIlIaIlisIMU 1HIIUX KpaiH, sKi BXOASTH 10 €BPOINEHChKOl acolli-
artii penponykronorie (ESHRE). Ykpainceka acorriaiiis sk rpomMajicbka
oprasizarlisi, YWICHaMH SKOI € TOBaXKHI MPAKTUKYIOUY1 MEIUKH, TOKTOPU
MeIMYHUX HayK, Oepe akTUBHY Yy4acTh Y po3p00Ili 3aKOHOIIPOEKTIB, IO
CTOCYIOTBCSI IOIOMIKHHUX PENPOAYKTUBHUX TexHomorii (nami — JAPT),
IUITXOM BHECEHHS CBOIX MPOMO3uIlii [1].

Haijinepma 3ragka npo npaxktuuHy Meroauky JPT narosa-
Ha 1783 poxom, konu itamiiicekuit BueHnit Jlagzapo CnamraniaHi
OTPUMaB IYIEHAT BiJl MITYyYHOTO 3aIljIiMHCHHS cobaku. Lleit meTon
OTpUMAaB MPOMHUCIIOBE MOIIUPEHHS JIHIIE Miclisl TOTO, SIK mKoJa IBa-
HOBa po3pobuiia TeXHoNorii mTy4yHoi iHcemiHanii. [lepury ycmimny
HITYYHY iHCEMiHALIiIo XiHLi 1A nNpodiIakTHKK OE3IUIIHOCTI TIpo-
BiB BijioMuii motnanacbkuii qoxtop xon Xantep 1790 poky. [Joxk-
Top 1 mpodecop yHiBepcuTety micta KemOpumxk (BenmukoOpuraHis)
Banrep Xian, sikuii HOCHiIKyBaB penpoAyKTHBHI (QyHKIIT y ccas-
uiB, nopizomuB 1880 poky mpo mepmuil BUMagoK TpaHCIUIAHTAI]
eMOpioHiB y kponukiB. ¥ 1948 poui Mapiam Menken i J»xon Pox
MiJl 9ac MPOBEASHHS PIi3HHUX TIHEKOJOTIYHHX OMepalii oTpuMain
nonan 800 oomutiB mdroguHm, 138 3 skux Oynu 3’e€mHaHI 31 criepMa-
TO30igaMH in vitro.

[Nepmmm y4yennwm, sxuid, 3acrocyBasmd EKO-nponenypy, nomirces
1959 poky HapomxKeHHs ccaBLs (Kpoiuka), OyB UaHr. A mepiuoi Barit-
HOCTI TTiCJIst 3aITiTHEHHS OOIMTY ocsTHya 1973 poky rpyma HayKoB-
1iB 3 YHiBepcuTeTy Monama (ABcTpaiis). BariTHicTs TpuBana muie
KiJIbKa JHIB 1 (hakTHyHO Oyna 0i0XiMigHOIO.

OcnoBomnonoxuukamu cydacHoro merony EKO e Opuranceki
BUeHI — Oionor (emOpionor) Pobepr Enmapac Ta axymiep-riHekoior
[atpix Crentoy, sxi 1978 poky nposenu ycnimny onepaiito EKO, B
pe3ynbTaTi SKOi 3’BHUJIACs Ha CBIT MepIa «IUTHHA 3 poOipkm» Jlyiza
Bbpayn. Bona napogunacs 25 numas 1978 poky, a yepe3 4OTHpU pPOKU



Yacmuna 1 o FOpuouuni nayxu 43
Hapoauiacs ii monoama cectpa Harani bpayn (Bona Bxe Oysna yoTup-
HAJISTOI0 TUTHUHOIO, 3a4aToro 3a gornomoroo EKO) [2].

Crenroy Ta Exapac Oyau He € AMHUMH BUCHUMH, XTO MIT' TOXBaJIH-
THUCSI TAKFMMH Pe3yJbTaTaMu B rally3i eKCTPaKopropaIbHOTO 3arlIiIHeH-
Hs (nani — EK3). Tak, 14 ciuasg 1979 poky B [1a3ro Haponuscst Amictep
Maknonans] (nepiia moTIaHIChKa JAUTHHA, HAPOIKEHA 3a JO0MOMO-
roto EK3), a 23 ciuns 1980 poxy B MennOypai Hapomuscs Kennic Pix
(mepia aBcTpaniiickka TUTHHA, HApopkeHa 3a gonomororo EK3).

Y 2010 pomi emOpionmory PoGepry EnBapzacy Oynmo mpucymkeHo
HoGeniBchKy npemiro 3 ¢izionorii i MEJUIMHY 32 pO3POOKY TEXHOMIOTIi
mTy4gHOTO 3arumiaHeHHs. [inexornor ke [larpik CrenToy He ymocToe-
HUM i€l yecti, ockinbku 21 Gepesns 1988 poky momep.

Ilepma B CPCP «antnHa 3 mpoOipKu» Hapommiaacs 7 JIOTOTO
1986 poky B MOCKOBCHKOMY 1HCTUTYTI aKyIIepCTBa i TIHEKOJIOTiT — B
ykpaiaku Onsru Jlonmosoi [3].

[lepenoBoto KpaiHOO PO3BUTKY CYpOTaTHOTO MaTEpUHCTBA CTaJIU
CHIA. Tak, 1980 poxy TyT Oyna peanizoBaHa mporpaMa CyporaTHOTO
MaTepuHCTBA, a LIE Yepe3 IIiCTh POKIB — IPpOrpaMa MOBHOTO Cyporar-
HOT'O MaTEPUHCTBA, KOJIM TeCTAIIHUI Kyp’€p BUHOIIYE BariTHICTh, IO
HacTaja B Pe3yJabTaTi BUKOPUCTAHHS VIS 3aIUTIHEHHS CTaTeBUX KIIi-
TUH T€HETHYHHX OaThKiB.

3rilHo 3 MEAMYHOIO CTATHCTHKOIO, 32 JOIOMOIOI0 METOHIB JIOIO-
MDKHHX PENpPOAYKTHBHHUX TEXHOJOTIH HApOAMIMCS BKe TOHA] 4 MITH
IiTel y BChOMY CBITi. 3a TaHUMH MiXKHAPOIHOI HEYPSI0BOI OpraHizaii
International Social Service (ISS), 10poKy 3a JOMOMOTOK CypOTraTHOTO
MaTepUHCTBA HAPOIKYIOThCS IMoHaiMerme 20 Tuc. miTeH, i s mudpa
TUIBKH 3pocTae. Y OaraTbox JepkaBax CyporarHe MaTepHHCTBO 3a00po-
HEHO 5K Take abo 13 KOMEPITHO0 MeToo0 [4]. Y pi3HUX KpaiHax CBITY
CTaBJICHHS JI0 3aCTOCYBAaHHS METOAWKH CypOraTHOTO MaTepUHCTBA Ta,
BIJITIOBITHO, 3aKOHOABYE PETYIIIOBAHHS IMPABOBIMHOCHH Y il cdepi He
€ ogHakoBUMHU. binmburicte nepskas 3aboponstors Bukopuctanus IPT y
BUIIIAZI cyporarHoro marepuHcTBa. Tak, B Icmanii, Itanii, ®panmii Ta
0araTbOX 1HIIKX €BPOIEHCHKUX AEPKaBaxX CyporarHe MaTepHHCTBO 3a00-
ponene noBHicTio, y Hinepnannax, [Topryranii, I'pemii, Kanani, ABcrpa-
Jii JI03BOJICHE TITBKM HEKOMEpIiHHE («aJbTPYICTUYHE») CyporarHe
MaTepuHCTBO. BiHOCHO HEaBHO (KUTbKa OCTAHHIX POKIB) 3a00pOHMIN
KOMepIIiiiHe cyporarHe MatreprHCTBO Tainann Ta [His, ki paHimie mpo-
MOHYBAJIM MOCIYTH CYypPOTraTHOTO MaTepHHCTBa [5].
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Komepuiitae cyporarHe MmarepuHcTBO 0(iLliiiHO J03BOJICHE B YKpai-
Hi 3 1997 poky. Huni BoHO m03BOjIeHe Takox B [3paini, Pocii, binopyci,
y nesikux mrarax CHIA. [omo CIIIA, To moBHa 3a00poHa Ha Cypo-
raTHe MAaTepPUHCTBO TepeadadcHa B 3aKOHOMABCTBI YOTHPHOX INTATIB.
Cepen mrartis, siKi 3a00pOHSUIM CyporaTHe MaTepUHCTBO, JOHEAABHA
6yB i Hero-Mopk. Onuak 03.04.2020 poky GyIo miMHCaHO JOKYMEHT,
KM JIeTai3ye CyporaTHe MaTepHHCTBO i miependadae mopsiok Horo
3acTocyBaHHs Ha Teputopii Hpio-Mopka, — AKT Gesmeku GaTbKiB i
mutran (A Medical Practitioner’s Guide to the Child Parent Security
Act), mo HaOyB unHHOCTI 15 Jrotoro 2021 poky.

Hapasi He icHye MiXXHApOIHOTO JOKYMEHTa, SIKHH periiaMeHTYBaB
OU MPaBOBITHOCHHM Y TIiHi cepi. BuBuaroun mocBin 3apyOoikKHIX KpaiH
I10/10 3aCTOCYBAaHHS CypOTraTHOTO MaTepUHCTBA, MOXKHA JAIHTH BUCHOB-
Ky, 10 KpaiHU 3a KpUTEPieM J03BOJIIB HA BUKOPUCTAHHA L€l TEXHOJIO-
il MOXKHA PO3UIMTH Ha TaKi TPYIIH:

1) xpainu, ge dYepe3 pemiriiiHi, MOpPaJbHO-€THYHI TEPEKOHAHHS
cyporaTHe MaTepuHCTBO 3abopoHeHo (ABcrpis, Himewuwna, Itamis,
Opanris, [Iseris, Hopseris, [lBeinapis, Anonis, [lakucran, Caymis-
cpka Apasis, aeski mraru CLHIA (Miuuran, Heto-/xepci, Apizona));

2) xpainu, y aKux 3a00pOHEHO KOMEPIIiifHe CyporaTHe MaTepHHCTBO
(Benuka bpuranist, Kanama, Asctpadnis, lanis, Hinepmanmn);

3) kpaiHu, y SIKUX METOIMKAa CypOTraTHOTO MAaT€pUHCTBA J103BOJIC-
Ha, aje perymoeTbes 3akoHoM (ExBanop, [epy, @innstaais, Koxymois,
Icnanis, benwris, I'peris);

4) xpaiHu, B SKHX Ll TEXHOJIOTiSl JO3BOJIIETHCS Ta PETYIIOETHCS
3akoHoM (Ykpaina, Pociliceka @enepanis, Kazaxcran, [pysis, Bipme-
Hist, [lonbia, Iumis, Tainann, IliBnenHo-Adpukanceka PecrnyOika,
Oinpmricts mrariB CILIA) [6].

[IpoanamizyitMo TTpaBOBe PErylOBaHHS CypOraTHOTO MaTE€pPHHCTBA
B JICSKHX KpaiHax.

Besmminas y norobi cTajgo BETHKOI MEIUKO-COIIalbHOI0 Mpooie-
MO0 cydacHOCTi. BojgHouac came mpoOiema Oe3rniiias HalHOIbIIo0
MipOTO TiANAETHCS KOPEKIIil 3aBASKH yCIiXaM PElpOXyKTHBHOI MEIH-
OUHA Ta PO3BUTKY JOMOMDKHHMX PENPOXYKTHBHUX TEXHOJOIIH [7,
c.91].

Haxka3z MiHnicTepcTBa 0XopoHU 3/10poB’st Ykpainu «[1po 3arBepken-
Hs [lopsaaxy 3acTOCyBaHHS JOIOMIKHUX PENPOLYKTUBHUX TEXHOJIOTIH
B Ykpaini» Big 09.09.2013 Ne 787 micTUTh Take BU3HAYEHHS JOIO-
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MDKHHX PENpONYyKTHBHHUX TEXHOJIOTIH: «J[omoMiXkHI pernpoayKTUBHI
TEXHOJIOTIi — METOJMKH JIIKyBaHHS OC3IUTIIS, IPU SIKUX MaHIMyJISIii
3 PENpONyKTHBHMMHM KIIITHHAMH, OKpeMmi ab0 BCI €Tamu IiJroOTOBKU
PENPOAYKTHUBHUX KJIITHH, TIPOIIECH 3aILIiTHCHHS Ta PO3BUTKY eMOpio-
HIiB JI0 IEpEHECEHHS 1X Y MaTKy MallieHTKA 3/[IHCHIOIOThCS B yMOBax in
vitro» [8]. OxHUM 13 BUAIB JOMIOMIXXKHUX PENPOAYKTHUBHUX TEXHOIOTiN
€ cyporaTtHe MaTepUHCTBO.

3 HaOyTTsM 4YwHHOCTI HOBUM CiMEHHHM KOIEKCOM YKpaiHU
(y c1. 123 sixor0 3aKpimuieHo, 110 y pa3i MepeHeCeHHs B OPTaHi3M iHIIOT
KIHKM eMOpioHa JIIOAWHY, 3a4aToi MOAPYKIM Y pe3ylbTaTi 3acToCy-
BaHHS JIOTIOMIXKHUX PENPOAYKTHBHUX TEXHOJOTIH, OaTbKaMH TUTHHU
€ IoApy>¥oKs) [9] moyamacs epa CyporaTHOro MaTepUHCTBA B YKpaiHi.

Kpim TOTrO, MpaBoBy OCHOBY 3aCTOCYBaHHS METOJUKH CypOraTHOTO
MaTepuHCTBA B YKpaiHi CTAHOBISTD:

— HuBinbHuii koneke Ykpainu Big 16.01.2003 (30kpema, 4. 7 ct. 281)
[10];

— 3akoH Ykpainu «OCHOBH 3aKOHOJABCTBAa YKpPAaiHU IPO OXOPOHY
3mopoB’s» Big 19.11.1992 Ne 2801-XI (30kpema, ct. 48) [11];

— Haxa3 MinicrepcTBa oxoponu 310poB’st Ykpainu «[Ipo 3arBep-
JokeHHs [TopsiKy 3acTocyBaHHS JOTIOMIKHUX PENPOTYKTUBHUX TEXHO-
noriit B Ykpaini» Bix 09.09.2013 Ne 787 [8];

— Haka3 MinicrepcTBa toctuuii Ykpainu «Ilpo 3arBepmxenns Ilpa-
BWJI peecTpalii akTiB HMBIUIBHOTO ctaHy B YkpaiHi» Bix 18.10.2000
Ne 52/5112].

OpnHak onpu A0BOJI HLIMPOKUH CIIEKTP HOPMAaTUBHO-IIPABOBOI per-
JaMEeHTalii 3aCTOCYBaHHs JOIMOMDKHUX PENPOAYKTHBHUX TEXHOJIOTiH
B YKpaiHi 3aKOHOJIaBYO HE BU3HAUCHO TOHATTS CypOTaTHOTO Mare-
PUHCTBa, HE TPOMHCAaHI MpaBa i 000B’SI3KM CTOPiH, BiACYTHI BUMOTH
1010 YKJIQJAAaHHs IOTOBOPY CypOraTHOIO MaTepUHCTBA, HE BU3HAUEHI
nopsiok aiit lorosipaux CTopiH y pa3i BAHUKHEHHS Heepea0aueHux
CHUTYyallill Ta BiAMOBIANBHICTh Y Pa3i MOpPYyLIEHHS JOrOBOPY. 30Kpema,
Cimeitnnii koziekc YkpaiHM B MHTaHHSX IMITYYHOTO 3arlUTiIHCHHS 3a
JONIOMOTOI0 CY4acHHUX PENPOAYKTUBHUX TEXHOJIOTIH He 3aXHILA€ iHTe-
peciB OioNoriYHOT MaTepi, a CTaBUTh Ha TEepIIe MiCIle YMOBH YTOAM,
sKa Oyna yKJIazieHa MiX CypoTraTHOIO Matip 10 Ta MOAPYKKsIM. MoMeHT
VKJIJICHHS YTOJIM € BXKJIMBUM y [IUX NPABOBITHOCHHAX.

Kpim TOro, Ha po3misin mapiaaMeHTy HEOAHOPA30BO BHOCHIIMCS
3aKOHONPOEKTH MPO PETrYIIOBaHHA cepr CyporaTHOr0 MaTepHHCTBA.
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3okpema, npoekTH 3akoHiB «IIpo momomikae MarepuHcTBo» Ne 8703
Bix 17.06.2011, «IIpo BHeCEHHS 3MiH JIO JIEAKUX 3aKOHOJABYMX aKTIB
VYkpainu 1moa0 oOMexxeHb y BUKOPUCTaHHI JIOTIOMIKHUX PETPOITYKTHB-
HUX TexHomorii» Ne 8282 Bix 23.03.2011 (3akon OyB npwitHsITHI Bep-
xoBHOIO Panoro Vkpainu y xoBTHI 2012 poky, ane yepe3 HakKiIaJcHE
BETO TOAILIHBOTO Mpe3uaeHTa B. SIHykoBuya Tak i He HaOyB YHHHOCT),
«IIpo momomixHi pernponyKTuBHi TexHoiorii» Ne 8629 i 19.07.2018,
anpTepHaTHBHUHN TTPOeKT Ne 8629-1 Bimg 01.08.2018 i iH1I1i 3aKOHOIIPO-
€KTH, CIIPSIMOBAH1 Ha BHECEHHs 3MiH 1 JOMOBHEHb 40 HOPMAaTHBHO-IIPa-
BOBHX aKTiB YKpaiHH. 3 TUX YM IHIIMX IPUYMH KOMIUIEKCHOTO 3aKOHY,
AKH 3a0e31euyBaB O HaJIe)KHE JIepyKaBHE PEryIIOBaHHS CypOTaTHOTO
MaTepHUHCTBA B YKpaiHi, Moku HemMa. Ha AyMKy O1IBIIOCTI TOCTiAHUKIB,
came MPUHHATTS SIKICHOTO HOPMAaTHBHO-IIPABOBOTO aKTa, SIKUH 3a0e3-
MEYUTh PEryaroBaHHS W Aep:kaBHHU KOHTponb cepu HPT, 30kpema
CYpOraTHOTO MaTepUHCTBA, 3aXUCTUTH TpaBa BCIX YYaCHHUKIB MPOLIECY,
YHEMOKJTUBUTH 3JTIOBKHUBAHHSI 1 ITOcsATaHHs Ha 3a0opony APT [5].

Bitun3HsHE 3aKOHOIABCTBO Y cepi MPaBOBOIO PEryIIOBaHHS Cypo-
raTHOrO MaTepUHCTBA HE BiANOBigae norpedam npakTuku. Came Tomy
Tpebda BIOCKOHAIIOBATH 3aKOHOIaBYE PETYJIIOBAHHS BIJHOCHH 3a JIOTO-
BOPOM CypOTaTHOTO MaTepUHCTBA.

IcHy1OTH pi3HI BHM3HAUEHHS MOHSTTS «CypOraTHE MAaTepUHCTBO»
1 3 MEOUYHOI, 1 3 MPaBoOBOi TOUKH 30py. Tak, y MEAMLMHI CyporarHe
MaTepUHCTBO MO3HAYa€ METOJ, IPH SIKOMY eMOpiOH, OTPUMAaHUHN TicCIs
3arTiiHeHHS in vitro («y TpoOipIii») 3a ydacTIO CTaTeBUX KIITHH
MOJPYKKS — 610JI0TIYHUX OaThKiB MaOyTHBOT TUTHHU, IMITIAHTY€E€THCS
IHIIIK XKiHLI (CyporaTHiii mMarepi) AJsl BUHOLIYBAaHHS UIOJA Ta HApOJI-
sKeHHsI TuTuHH [ 13, c. 58]. 3 ropuAuuHOro nomsy CyporaTHe MaTepuH-
CTBO BH3HAYAIOThH JICIIO CXOKE — SIK METOI JIIKYBaHHS OC3ILIi IS, TIPH
SIKOMY €MOpiOH, OTPHMAaHHHA BiJl TEHETUYHHX OAaTHKiB, MIEPECHOCHUTHCS
B MOPOXKHUHY MAaTKH iHIIOI xkiHkM [14, c. 257]. BogHouac Haii0inba
TOYHUM BBaXkaeMo (hOpMYJIIOBaHHs, MpUIHATE BeecBiTHROIO Opraniza-
iero oxoponu 3710poB’st y 2001 pori, sika orepye He TEPMIHOM «Cypo-
raTHa MaTip», a TCPMIHOM «TeCTaIHHUNA Kyp’ €p», PO3YMIIOUH TIiJ] HIM
(OKIHKY, Yy SIKOi BariTHICTh HAaCTala B pe3yJIbTaTi 3aIlliJTHeHHS OOIUTIB,
110 HaJIeKaTh TPETi CTOPOHI, CIIEPMAaTO30iJaMH, 110 HaJIe)KaTh TPETil
cTopoHi. BoHa BHHOIIY€E BariTHICTh 3 Ti€I0 YMOBOIO ab0 JIOTOBOPOM,
o OaTbKaMU HAPOIHKEHOI TUTHHHU OyIyTh OHA a00 OOWBI JIFOIMHM,
yii raMeTH BUKOPHCTOBYBAJIMCS AJIS 3aIUTiAHEHHSA. 32 BU3HAYCHHSIM
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€Bporneiicbkoro ToBapuctsa penponykuii grogunu (ESHE), cyporarne
MaTepUHCTBO — II€ KOMIUIEKC METOJIIB, & CyporaTHa MaTip — Iie JKiHKa,
SKa TIOTO/PKY€EThCSI BUHOCUTH 1 HAPOJUTH JTUTHHY JIJISl TIEBHOI MapH.
OTxe, 3 MEIUYHOI TOYKH 30Dy, CypOTaTHE MaTepHHCTBO — II€ 3aILIiI-
HEHHS SUICKITITUHU MITYy9HAM METOJOM 3 HACTYIHHM IOMIIICHHSIM
eMOpioHa, OTPUMAHOTO BiJl TEHETUYHUX OaThKiB, y TIOPOKHUHY MaTKU
1HIIOT XKIHKH — cyporaTHoi matepi [4].

Hapenemo mo3uiliro €BpomnechbKoro cyay 3 TpaB JIOAWHA (Ham —
€CIUI, €ppomnetickkuii cym) moA0 naHoi nmpobiemu. Tak, y pimieHHi
B cnpaBi Mennesson v. France (Ne 65192/11) [15] yepe3 BiiCyTHICTh
y JBOX JiTell, Hapo/pkeHnx y KamidopHii, BIAMOBIAHO 10 Yyroau mpo
recralliiHe cyporaTHe MaTepHUHCTBO, 1 IXHIX mependadyBaHuX OaThKiB
MOYIHBOCTI oTpuMaru y dpaHiiii BU3HaHHS BiTHOCHUH OaTbKH-TUTHHA,
3aKOHHO BcTaHoBIeHUMX MK HuMH B CLUA, €CIIJI BusiBUB mopyiieH-
HSl [IpaB JIiTei Ha moBary 10 0coOucToro kuTTs (cT. 8 KonBeHwii mpo
3aXHCT TPaB JIIOAWHU 1 OCHOBOITOJIOKHHUX cBOOOM). VY 11iii cripasi €CI1JI
HAroJIOCHB, IO TIOBara JI0 NMPHUBAaTHOTO JKUTTS BHMarae, mo0 KOKeH
MaB MOJKJIMBICTh BCTAHOBHUTH CKJIAJIOBi CBO€ET JIFOICHKOI 0COOMCTOCTI,
BKJIFOYHO 31 CIIOPITHEHICTIO, SIKa € BAKJIMBUM CKJIQJIHUKOM IJICHTUYHOC-
Ti 0co0wm, 10 CKJIaay SKOI BXOAATH 3aKOHHI BiTHOCHHH OaThKHU-TUTHHA.
€Bporelickkuil CyJl BBa)kae, IO 3arajibHa i aOCONOTHA BiJICYTHICTH
MOKJIMBOCTI OTPHMaTd BHU3HAHHS CTOCYHKIB MK IHUTHHOIO, Hapol-
JKCHOIO BIJIOBIJTHO 10 JJOMOBJIEHOCTEH MPO CyporaTHE MaTepHUHCTBO,
YKJIaIeHUX 32 KOPJIOHOM, 1 mepen0dadyBaHO0 MaTip’i0 € HECYMiCHOIO
3 HalKpaluMH IHTepeCaMH AUTHHH, SIKi BUMAararoTh MPUHANMHI TOTO,
100 KO’KHA CUTYaIlis pO3TIIaIacs 3 ypaxyBaHHIM OCOOJIMBUX 00CTa-
BUH CITpaBHu [5].

CyuacHe cyporarHe MaTepuHCTBO € METOJIOM, SIKHIi TOBUHEH BHKO-
HYBATHUCS TUTBKH 32 MEIUYHHX MOKA3HUKIB 1 B )KOTHOMY pasi HE MOXKe
3aCTOCOBYBATHUCS Yepe3 «COIiaIbHy Oe3ILTiIHICThY, TOOTO HeOaKaHHS
310pOBO1 KIHKH BUHOIIYBaTH TuTHHY [13, c. 60].

3 IpaBOBOi TOYKHU 30y MiJ CypOTaTHUM MaTEPUHCTBOM PO3YMIIOThH
3aIUTiTHEHHS JKiHKU TTUISIXOM IMIUTaHTaIlii eMOpioHa 3 BUKOPUCTAHHIM
TeHETUYHOTO MaTepiaty MOAPYX K Il BAHOIITYBAHHS Ta HAPOHKCHHS
JUTHHM, sIKa Hajaui Oyje BU3HAHA MOIPYKOKIM, K PaBUIIO, HA KOMEp-
IHHIN OCHOBI Ha MiACTaBI1 BIJIOBITHOTO JOTOBOPY MiX MOPYKKIM Ta
cyporarHoro Marip’to [16, ¢. 72]. CiymHoro € gymka O. C. KomoMienp,
0 3 IOPUINYHOTO MOy — 1€ TIOCIyra 3 BUHOIIYBaHHS Ta HAPOJ-
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JKEHHSI TUTHHHU 3 HACTYITHOIO PEECTPAIII€I0 HEMOBIIS K JUTHHU 3aMOB-
HuKa nocayru [17, c. 75]. OTxe, nepea MoYaTKoM 3A1MCHEHHS porpa-
MH CypOraTHOTO MAaTePUHCTBA O10JIOTIYHI O0aThbKH Ta CyporaTrHa Maru
YKJIaIal0Th JIOTOBIp, KW 32 CBOEIO MPHUPOOI0 HAJIEKHUTD JI0 JIOTOBO-
piB IpO HaJIAaHHS MMOCITYT Ta Ma€ periaMeHTyBarucs 1. 63 [{uBinbHOTO
konekcy Ykpainu [10].

JloroBip mpo cyporarHe MaTepUHCTBO € IIUBLIBHO-TIPaBOBUM. J{oro-
Bip, 3T1IHO 3 IKUM OJTHA CTOPOHA IIpHiiMac Ha ceOe 30008’ I3aHHS Hada-
TH 1HIIIA CTOPOHI MOCIYTH 3 BUHOIIYBaHHS AWTHHU, SKa Oyna 3a4dara
METOJIOM EKCTPAKOPIOPAIBHOTO 3alljIiIHeHHS, Ta HAPOMKEHHS 11 A
MOJIAJIBIIOT PEECTPALLi 1HIIIOK CTOPOHOIO, a IHIIIAa CTOPOHA, CBOEKD Yep-
TOT0, 3000B’I3yETHCSI MPUHHATH Ta OILIATHTH IIi TocayTH [18, ¢. 62].

VY kpaiHaX, Jle METOAMKA CypOraTHOTO MaTepUHCTBA PETYIIOEThCS
3aKOHOM, MO-Pi3HOMY BM3HAYECHO MpaBa FeHETHYHUX OATBbKiB Ta Cypo-
ratHoi Marepi. BinnosigHo 1o ct. 123 Ta 4. 2 c1. 139 CiMeiiHoro Konex-
cy YKpaiHu MPpiOPUTETHUMU BU3HAIOTHCS IHTEPECH TEHETHIHUX OaTh-
KiB Ta HApOIKEHOT TUTHHH [9].

3axuIieHi iHTepecu reHeTHYHUX OaThKiB 1 B Biopyci: BilmoBigHO
1o Konekcy Pecniy6niku Bimopych mpo nuio6 ta ¢iM’10 Marip’ o JTUTH-
HHU, HApOPKEHOI CypOTaTHOI0 MaTip’i0, BU3HAETHCS HOT0 T€HETHYHA
Mmaru [19, c. 104].

SIK mpuKIan MpaBoOBOIO PETYJIIOBAHHS CypOraTHOIO MaTEpHHCTBA
B CHIA moxHa HaBecTH aBa mtatu — Kamidophis ta Bipmkunis, siki
JIOTPUMYIOTHCSI TIPOTHIISKHUX TOUOK 30py. KamidopHis — mrar, skuit
HaANOLUTBIIIE MATPUMY€E TeHETHIHNX 0aThKiB. [IpoTHIIEKHOIO € TO3uUITis
y BipmkuHnii, ne Bci ropuanyHi paBa HaJarOThCsl CyporaTHiid marepi
[20, c. 191]. ITo3utuBauM € mocig CIIIA y crnpaBi 3aKOHOIABUOTO
BPETYJIIOBAaHHS BCiX aCMEKTIB peasizailii mporpaMu CyporarHoro Mare-
punctBa. Tpu mrarn — Kamidopnis, Lominoiic i HeBaga — yxBamuau
HOBI 3aKOHHU IIPO CypOTraTHE MaTePUHCTBO, SIKi MICTATh BUYEPITHI MTOJI0-
JKEHHSI TIPO IOTOBOPHU PO CypOraTHE MaTepUHCTBO, MTPaBa CypOraTHUX
Marepis, JIiTed Ta 0aThKiB, 8 TAKOXK MTPABHJIA Tepeiadi TiTei MaiOyTHIM
OarpkaM. lle 3akoHOZABCTBO MOXKE OyTH MO3UTHBHHUM TPUKIIAJIOM IS
KpaiH, SKi PO3IVISAIal0Th MOKITUBICT MPUUHSATTS KOMIUIEKCHOTO 3aKOHY
MPO PENPOAYKTHBHI TEXHOJOTI, 30KpeMa CyporaTHe MaTepHUHCTBO [0,
c. 27].

OTXe, iCTOpisS PO3BUTKY CYpPOTaTHOTO MAaTEpPHHCTBA Oe3IMmocepen-
HBO TIOB’s3aHa 3 HAYKOBO-TEXHIYHMM TporpecoMm. lle mosicHroeThCcs
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IIMPOKUM CIIEKTPOM 3HaHb, HEOOXIMHUX JJIsi OTPUMAHHS KiHIIEBOTO
pe3yabraTy — Hapo/pKeHHs 310poBoi nutuau. Meton EKO nepebysae
Ha CTUKY TaKMX HayK, K CHIOKPHHOJIOTIS, TIHEKOJIOTisl, eMOPIOJIOoris,
Xipyprisl, TEHETHKa, IMYHOJOTIS, YIhTPa3ByKoBa iarHOCTHKA. YTIM
JUTSL TIPOBEJICHHS MTOMIOHNX MaHIMYJNAMINA MOTpiOHA JOCKOHANA TEXHIY-
Ha Ta naboparopna 6a3a. Okpim Toro, Mmae OyTH po3B’si3aHa mpodieMa
MIPABOBOTO PErYJIFOBAHHS CypOTraTHOIO MaTePUHCTBA 3aJisi CTBOPEHHS
CIIPUATINBHUX YMOB PO3BUTKY 1HCTUTYTY CiM’i Ta CIMEHHOTO YCTPOIO.
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Tarasevych Tetiana. Features and problems of legal regulation of
surrogate motherhood: national trends and foreign experience

The article examines individuals and problems of legal regulation of
surrogacy through the prism of foreign experience. It is noted that the history of
surrogacy is directly related to scientific and technological progress. This is due
to the wide range of knowledge required to obtain the end result — the birth of a
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healthy child. The IVF method is at the intersection of such sciences as
endocrinology, gynecology, embryology, surgery, genetics, immunology,
ultrasound diagnostics. However, such manipulations require a perfect technical
and laboratory base. In addition, the problem of legal regulation of surrogacy
must be addressed in order to create favorable conditions for the development
of the institution of the family and family structure. It is emphasized that from
a legal point of view, surrogacy is understood as the fertilization of a woman by
implantation of an embryo using the genetic material of the couple for
childbirth, which will later be recognized by the couple, usually on a commercial
basis under a contract between the spouse and the surrogate mother. From a
legal point of view, it is a service for carrying and giving birth to a child with
the subsequent registration of the baby as the child of the customer of the
service. Thus, before the start of the surrogacy program, the biological parents
and the surrogate mother enter into an agreement, which by its nature belongs
to the service agreements and should be regulated by ch. 63 of the Civil Code
of Ukraine. It is concluded that despite a fairly wide range of regulations on the
use of assisted reproductive technologies in Ukraine, the concept of surrogacy
is not defined by law, the rights and obligations of the parties are not prescribed,
there are no requirements for concluding a surrogacy agreement, the procedure
of Contracting Parties occurrence of unforeseen situations and liability in case
of breach of contract are not defined. In particular, the Family Code of Ukraine
in matters of artificial insemination with the help of modern reproductive
technologies does not protect the interests of the biological mother, but puts in
the first place the terms of the agreement concluded between the surrogate
mother and the spouses. The moment of concluding the agreement is important
in this legal relationship.

Key words: human rights, women'’s rights, surrogacy, reproductive medicine,
reproductive technologies, IVF method.
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KACALIMHE OCKAPXEHHSA YXBAI
Y rOCNnoAAPCbKOMY CYAO4YUHCTBI

Poskpusaromscs smicm ma o6cse nepedymos, Hasa6HICMb AKUX € 0008 S13KO-
6010 0J1 peanizayii npasea Ha Kacayiiihe OCKapICeHHs YX8al y 20CNO0aApCbKOMY
CYOOUUHCTNEI.

Ananizyromscs 3ak0H00a84i HOBEIU, WO CIMOCYIOMbCA YHOPMYBANHS NOPAO-
KV MAaKO20 OCKAPAHCEHHS, d MAKONC NPAKMUKA Cy0y KACAyiiHoi incmanyii y
KOHMeKCmi NPaKmuyHo20 3acmocy8ants exasanux nosen. Ocmanni oxapaxme-
PU308aHO AK MAaKi, W0 800CKOHANIOMb NOPAOOK KACAYINHO2O0 OCKAPIHCEHHS
yxean, pobnamos 1020 OOCMYRHIUUM OISl YUACHUKIE 20CN00APCHKO20 NPOYeEcy.

Knrouosi cnosa: zocnooapcvke cyoouuncmeo, Kacayiiine OCKAPICEHHS,
yX6ana, nepedymMosU Kacayiithoeo OCKapiicensi, ¢y Kacayiiunoi incmanyii.

Sarnavskyi Mykola. Cassation appeal of rulings in commercial judicial
procedure

The article is devoted to the analysis of the essence of cassation appeal of
rulings in commercial litigation. The content and scope of the preconditions
required for the exercise of the right to cassation appeal of rulings are revealed.

Legislative novelties related to the regulation of the procedure of such an
appeal have been analyzed. The practice of the court of cassation in the context
of practical application of these novelties is analyzed. The novelties are
characterized as those aimed at improving the procedure for cassation appeal
of rulings and making it more accessible to participants in the commercial
process.

Key words: commercial litigation, cassation appeal, ruling, preconditions of
cassation appeal, court of cassation.

IIpaBo Ha KkacamiliHe OCKap)KEHHS CYIOBHUX PIIIEHb € €JIeMEHTOM
MIpaBa Ha CYJOBUH 3aXHCT. Y Cy4aCHUX MPOLECYaIbHUX CUCTEMaX BOHO
peraMeHTOBaHe SIK IPaBO HA OCKap KEHHsI PillleHb, 1110 HA0paIn 3aKOH-
HOI CWJIH.
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Kacarrifine ockapXeHHs CyIOBUX PIIICHb € OCTAaHHBOIO HaIliOHAIb-
HOIO TapaHTI€I0 3aXUCTY MOPYLICHUX, HEBU3HAHUX a00 OCIOPIOBAHUX
MpaB 1 3aKOHHUX 1HTEPECIB 0Ci0, ki OepyTh y4yarh y CYIOBOMY IPO-
neci. BiTun3asHEe rocnogapchbke MporiecyaibHe 3aKOHOAABCTBO YV 4. 3
ct. 317 Tocnomapchkoro MpoLecyanbHOTO KOueKCy YKpainu (mami —
I'TIK Ykpainn) nependauae, o mocTaHoBa CyAy KacauildHOi iHCTaHIil
€ OCTaTOYHOO 1 OCKAPIKEHHIO HE ITiJISATAE.,

[IuTaHHs KacamifHOTO OCKap)KeHHS CYIHOBHX pIlIEHb 3aBXKIU
OyJ¥ y IIEHTpPi yBaru BYCHUX-TIPOLIECYATTICTIB, TakuX, sk A. O. 3rama,
. . Jlycnenuxk, JI. M. Hikonenko, A. W. Oceruncbkuii, A. B. IToma-
3aHoB, /1. M. Ilpuruka, H. 1O. Cakapa, C. B. Crenanos Ta in. OjHak
3Me01TBIIIOT0 BUYCHUMH TPUIIIIACS yBara JOCHTIHKEHHIO KacalliifHo-
TO OCKap)KEeHHS DIillleHb CyAy, & OCKap)KEHHsI TaKoro BUIY CYIOBOTO
pilIeHHS, SIK yXBaja, JOCHIIKyBaJIOCs OITOCEPEIKOBAHO.

BirunsHsiHe npoliecyaibHe 3aKOHOIABCTBO € quHamMiuauM. [lo ['ocro-
JTAaPCHKOTO TIPOTIECYATEHOTO KOEKCY YKpaiHH, sIKuil OyJ0 BUKJIAICHO Y
HOBIH pefaKiii y 3B’ 3Ky 3 IpUHHATTIM 3akoHy Ykpaiau «IIpo BHEceH-
Hs1 3MiH 710 [ocnogapcbkoro nporecyanbHOro Kofekey Yipainu, Liusinb-
HOTO TIPOIeCyabHOTO KoAekcy Ykpainu, Komekcy aamiHICTpaTHBHOTO
CY/IOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHO/MaBUMX akTiBy» Bix 03.10.2017 p.
Ne 2147-VII (nami — 3axon Ykpaiau 2017 p.) [1], 3axoHOaBIIeM HEOIHO-
pa3oBo BHOCWIIMCS 3MiHU. BOoHM cTOCYBanucs, 30KkpeMa, 1 BperymtoBaHHs
MUTaHb, MOB’SI3aHKUX 13 KacalliiHUM MeperyisiioM CylnoBHX pimieHb. Lle
00yMOBITIOE TTOTPeOy B aHAIII31 MUX 3aKOHONABYMX HOBEJ, BHCBITICHHI
OCHOBHUIX TEHJICHITIi YHOPMYBaHHS KacaliifHOro OCKap KEHHSL.

Jomyck mo kacariii sik 0a3ucHa ifes Ma€e BiANOBIATH BU3HAHUM
CTaHJapTaM CyAOBOTIO Mpolecy, 3a0e3nedyBaTd HOro €KOHOMIIO, a
TaKOX CTaOIIBHICTH CyOBHX pimieHb. e BuMarae 1oTpuMaHHs MPUH-
Uy IHCTaHIIIMHOCTI; HAsIBHOCTI TMi/ICTaB IS Iepersiy, Oe3nocepesn-
HBO TOB’sI3aHUX i3 (DYHKIII€I0 KacaliiHOTO CYIy, 30KpemMa 000B’SI3K0-
BOCTI amnessiiHOr0 OCKap>KeHHs; BCTAHOBJICHHS PO3Mipy IMO30BY Ta
CYMH 32JI0OBOJICHHX CYJIOM ITO30BHHUX BHMOT; KOHKPETH3AIlii MeperiKy
CYIOBHX PINIeHb, AKi HE MiAIATAIOTH TAKOMY OCKap KeHHIO; TOTPHUMaH-
HSl YMOB JIOTYCKY JI0 KacalliiiHoTro nepersiny [2].

[IpaBo Ha KacaiiiHe ockapKeHHs He € 0e3yMOBHUM. BoHO BUHMKa€e
3a HassBHOCTI Iepe0aYeHrX 3aKOHOM TIepeyMOB. Y HAyKOBIif JliTepa-
Typi Taki mepemyMoBH Kiacu(ikyioTh Ha Tpu TpymnH: 1) 00’ €KTHBHI,
2) cy0’extuBHi; 3) dopmainbHi [3].
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06 ’exmueni nepedymosu KacaluilHOTO OCKap>KeHHsl yXBaj Hepel-
0a4aroTh, 0 00’ €KTOM TaKOrO OCKap >KEHHsI MOXKYTh OyTu: 1) yxBamu
Cydy TepInoi 1HCTaHIIi1, 3a3Ha4eHi B MyHKTaxX 3, 6, 7, 13, 14, 21, 25, 26,
28, 30 gactuam nepmioi crarti 255 I'TIK Ykpainu, micis iX mepenis-
Iy B aneNsiiHOMY TOPSJIKY; 2) YXBaJIM CYIy alesiiiHOl 1HCTaHIIii
PO BIIMOBY y BIKPUTTI a00 3aKPUTTS amlessIliiiHOrO MPOBAIKCHHS,
NpO TIOBEPHEHHSI alelsIiiHOI CKapru, Mpo 3yMHHEHHS MPOBaJIKEH-
Hs, OO 3a0e3MeUCHHS TTO30BY, 3aMiHH 3aX0y 3a0e3TeueHHs IT030BY,
IIOJI0 3YCTPIYHOTO 3a0€3MEUEHHS, PO BiIMOBY YXBAJIUTH JIOJATKOBE
PpilIeHHs], PO PO3’ICHEHHS PIlLICHHs YH BiIMOBY y p03’ICHEHHI pillieH-
Hsl, PO BHECEHHsI a00 BiZIMOBY Y BHECEHHI BHIIPABJICHb Y PIllICHHS,
PO MOBEPHEHHS 3asBH PO IEPErIsi CYIOBOIO PIllIEHHS 3a HOBOBU-
SBIICHUMH 200 BUKIIOYHUME 00CTaBWHAMHU, PO BiJIMOBY Y BiIKPHTTI
NPOBAHKEHHS 32 HOBOBHSBICHUMH a00 BHUKIIOUHMMHU OOCTaBUHAMH,
Npo BiZIMOBY B 3aJI0BOJICHHI 3asiBU MO TIEPETVIsl CYIO0BOTO PillIeHHS
32 HOBOBHSIBIICHIMH 200 BHKITIOYHUMH 00CTaBHHAMH, ITPO 3aMiHy CTO-
POHH Y cHpaBi, Mpo HaKJIAAEHHS IITpady B MOPSAKY IPOLECYalTbHO-
ro MPUMYCY, OKpeMi yXBaii; 3) yXBaju Cydy MepIuoi iHCTaHIII miciis
iX meperisiy B anelsiiHHOMY MOPSAKY Y cHpaBax Mpo OaHKPYTCTBO
(HETUTaTOCTIPOMOXKHICTR) Y BHITAIIKaX, MepeadadeHnX 3aKoHOM YKpai-
HU «IIpo BiIHOBIIEHHS IJIATOCTIPOMOXKHOCTI OOp’KHUKA a00 BU3HAHHS
Horo GaHKPyTOM.

Ckapru Ha yXBaJd, 110 HE BXOJSThH JI0 BUIIE3a3HAYCHOTO TEPEIiKy,
BKJTFOUAIOTHCS JIO KacalliifHOi CKapr Ha PIMIEHHS CYyIy MepIoi iHCTaH-
11ii 9M MOCTAaHOBHU CY/y amemsAIiiHOi iHCTaHIii. Y pa3i )k TOAaHHS TaKol
CKapru OKpEMO BiJl BiAMIOBITHOTO PIlLICHHS YM MIOCTAHOBH, BOHA 3T1AHO
i3 4. 2 c1. 304 I'TIK Ykpainu noBepTaeThes 3asIBHUKY.

OKpiM TOTO, 3aKOHOJABEIlb BCTAHOBHB IEBHI OOMEKECHHS MO0
peadizarii mpaBa Ha KacailiiiHe OCKap)eHHs yXxBai Ta y 4. 3 cT. 287
I'TIK Ykpainu nependayuB, 110 HE IMiJISTAIOTh KacalliiHOMY OCKap-
JKEHHIO YXBaJld Cyly TepIIoi Ta amnelsuiiHol 1HCTaHLIN y crpaBax,
pilIeHHs y SKUX MiUISTaloTh MEperisiay B amnesdliifHoOMy MOpsia-
Ky BepxoBamMm Cynom. Takox He miyAraloTh KacalliiHOMY OcKap-
JKEHHIO CyHOB1 pIlIEHHS, Y TOMY YHCII yXBaJli, IIOCTAHOBJICHI Y
MaJIO3HAUYHUX CIIPaBax Ta y CIIpaBax 3 LIHOIO MO30BY, 10 HE TIEPEBU-
HIy€ 1’ STUCTA PO3MIPIB MPOXKUTKOBOTO MIHIMYMY ISl TIpaIie3IaTHUX
0ci0, KpiM BHITaJIKiB, AKIIIO: a) KacalliifHa cKkapra CTOCY€EThCS MUTaHHS
npaBa, sike Mae pyHIaMeHTaJIbHE 3HAYCHH 17151 (POPMYBaHHS €AMHOT
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MPaBO3aCTOCOBHOI MPaKTUKH; 0) 0co0a, sika Toa€e KacalliiiHy cKapry,
BIIMOBIIHO 110 11OT0 Kojiekcy mo30aBieHa MOXIIMBOCTI CIIPOCTYBa-
TH OOCTaBHMHH, BCTAHOBIICHI OCKapKEHUM CYIOBUM DIIIEHHSIM, TIPU
pPO3TIISAMI iHIOT CIIpaBH; B) CIpaBa CTAaHOBUTH 3HAYHUHN CYCITUTHHHI
iHTepec ab0 Mae BHHSITKOBE 3HAYCHHS /IS YYaCHUKA CIPABH, SIKUU
noJiae KacaliiiHy ckapry; r) Cya Ieplioi iHCTaHLii BiHIC CIpaBy a0
KaTeropii MaJIO3HAYHUX TTOMUIIKOBO.

Bomnowac 3akonomasiieM y 3akoni 2017 p. He BU3HAUEHO, IO CITi
PO3YMITH TIiJ] TAKIMH TIOHATTSIMH, K «ITUTAaHHS TIpaBa, sike Mae (QyH-
JaMeHTaJlbHEe 3Ha4eHHsS UIs (opMyBaHHS €AMHOI MPaBO3aCTOCOBHOI
MPaKTUKK» Ta «CIpaBa CTAHOBHUTH 3HAYHHMU CYCHUILHHH iHTepec abo
Ma€ BUHATKOBE 3HAYCHHS /IS y9aCHUKA CIIpaBm». BapTo morogutucs i3
3ayBayKeHHIMHE | OJIOBHOTO FOPUAMYHOTO yIpaBiIiHHsS Aniapary Bepxos-
HOi Panu Ykpainu, 110 HasIBHICTh y 3aKOHI TaKUX OLIHOYHHX TOHSATH
MO’KE HE JIMIIEC HEraTHBHO NO3HAYUTHCS Ha CYJI0Bif MPaKTHII], a i CTBO-
pUTH B CYIOBii CHCTEMi MOJATKOBI IMICTABH IJISI KOPYIIIIMHUX 3JIOB-
JKUBaHb. BiATak He MOTpUMAaHO MPHUHIWIY FOPUANYHOI BU3HAYEHOCTI
3aKOHY SIK CKJIa[{0BOI MPUHLUITY BEPXOBEHCTBA paBa Ta HE BPAXOBAHO
CTaNoil MPaKTUKKU €BpOMNEHCHKOro Cyy 3 IpaB JIIOAWHY, IKUH BUMarae
JIOCTaTHBO YITKUX (POPMYITIOBAHb MPABOBUX HOPM y TEKCTI HOPMaTHB-
HO-TIPaBOBUX aKTiB [4].

JiiicHo, aHaNi3 CymIOBOI MPAKTUKU CBIIYMTH MPO HEOTHO3HAYHICTH
MiAXO/IB CYIIIB KacaiiHOTo CyIy /10 TIIyMa4eHHsI 3a3Ha4CHUX TTOHSITh.
Tak, B yxBami Bepxosaoro Cymy Bin29.11.2021 y cipasi Ne 906/1352/20
KOJIeTis Cyn/IiB BKaszye: « DyHIaMeHTaIbHE 3HAYeHHS s ()OpMYBaHHS
NPaBO3aCTOCOBHOI NPAKTHKK O3HAYa€, 1110 CKAPKHUK Y CBOIN Kacamiii-
Hill cKap3i CTaBUTh Ha BUPILICHHS CyAdy KacauilHoi iHCTaHLii mpooie-
My, SIKa, Y BUIAJKY BiJKPUTTS KacaliifHOTO MpoBaJKeHHsI BepxoBHUM
Cyznowm, BITTMBaTUME Ha IAPOKY MacCy CIOPiB, CTBOPIOIOYH TPUBAIUH Y
Yaci, BIZIMIHHUH BiJf MUHYJIOTO TIJIX1/1 0 BUPIMIEHHS aKTyalbHOI mpa-
BOBOI mpoOiemn» [5]. BogHodac iHIa KoJyerist CyIIiB TIIyMa4uTh 1€
noHsTTA iHakme: «[Iutanus npaga, sike Mae pyHIaMEHTAIbHE 3HAYCH-
HA 011 (OpMyBaHHS €IWHOI MPAaBO3aCTOCOBHOI MPAKTHUKH, Ma€ OyTH
TOJIOBHUM 200 OCHOBHUM THTaHHSM IPAaBO3aCTOCOBHOI MPAKTHUKU Ha
CydacHOMY erari ii pO3BHTKY H CTaHOBJICHHS, BOHO MOBHHHO Maru
OJTHOYACHO BUHSTKOBO aKTyaJbHE 3HAUYCHHs JIst 11 popmyBaHHs» [6].

3anpoBapKEeHHST Y TOCTIOAAPCHKOMY TPOIECYaTbHOMY 3aKOHOAB-
CTBI KaTeropii «Malo3HaYHa CIIPaBay, a TAKOXK OKPEMOTO MPOIleCyallb-
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HOT'O MOPSIAKY PO3IISIAY TaKUX crpaB y (hopMi CIIPOILIEHOTO MO30BHOTO
NPOBa/PKEHHS 3HAYHO BIUIMHYJIO Ha pealizalilo MpaBa Ha KacaiiliHe
OCKap)KeHHsI yXBaJl. Y HAyKOBOMY CEPEIOBHIII HEOOXITHICTh TaKHX
HOBOBBEJICHb JaBHO 0OroBOproBajacs Ta miarpuMysanacs. Haromomry-
BAJIOCS, 10 TaKUil «IpouecyaabHUN (GiIbTP» HE CIIiJ PO3MISLAATH SIK
0OMEKeHHsl y AOCTyHi 10 mpaBocyias. Bkazanuii MexaHi3M mepeciti-
JIy€ METY PO3BaHTa)XCHHS Cy/y Kacal[iiHOi 1HCTAHI(IT Ta MPUCKOPEHHS
pO3TIIAAY OKpeMHuX Kareropiét cmpaB [7]. Bomnouac ['omoBHE Hayko-
BO-€KCIIepTHE yrpaBiiHHs Anapary BepxoBHoi Pamu Vkpainu y Buc-
HOBKY Ha MpoekT 3akony 2017 p. Bka3ajo, mo 0OMeXeHHs KoJia CIpas,
SIKI TTIISTal0Th Kacallil, iCTOTHO 3BYKY€ KOHCTHTYIIIHHI ITpaBa Cy0’ ek-
TiB Ha KacalliifHe OCKap>KeHHsI CyIOBHX PIllleHb, IO MOXE ITPU3BECTH
JI0 CYTTEBOTO 30LIBIICHHS BUITAJKIB OCKap)KCHHS CYIOBHUX PIillICHb,
NPUAHATUX HALlOHAJTBHUMHU CyAaMu, 10 €BPONEHCHKOro cyay 3 Mpas
monuuu [8]. JliicHO, 3BakarouM Ha TE, IO IHCTUTYT MaJlO3HAYHUX
CTIpaB € HOBOBBEIECHHSM ISl TOCIIOJAAPCHKOTO TPOIIECYaTbHOTO 3aKO-
HOJIaBCTBa YKpaiHW, MOXIIVBI TIEBHI TPYJAHOIII Y MPaKTHYHIN peatiza-
uii #oro HOpM, a BiITaK HETaTHWBHI BIATYKH Yy MPaBO3aCTOCOBYBayiB.
[Ipote BapTO BpaxoByBaTH, MO0 HEOOXITHICTH TAKOTO HOBOBBEICHHS
Oyna BuKJIMKaHa Oaratbma paktopamu. OZHUM 13 OCHOBHUX OyIl0 Hama-
TaHHS 3aKOHOJABLSI TapMOHI3yBaTH BITUM3HSHE TOCIIOIAPCHKE MIPOLIe-
CyaJIbHE 3aKOHOAABCTBO 13 3aKOHOIABCTBOM MPOBIJHUX €BPOIEHCHKUX
KpaiH, 110, 6€3yMOBHO, 3aCIIyTOBY€ TIO3UTHBHOT OIIHKH.
IopiBHstmpHO-TIpaBoBUi aHani3 HOpM ynHHOTO I'TIK Ykpainm, sxi
BCTAHOBITIOIOTH TIEPETIiK yXBall, 0 MOXYTh OyTH 00’€KTOM Kacarliii-
HOTO OcKap:keHHsI, Ta BignoBignux HopM ['TIK Ykpainu y penaxuii, mo
nisuia 1o HaOpaHHs YnHHOCTI 3akoHoM 2017 p., CBiTUUTH Mo iX CyTTE-
Bi BIAMIHHOCTI. BOHU mONIATaoTh, 30KpeMa, y pi3HOMY CII0c00i1 3a3Ha-
YeHHsI MepesiKy OCKap)KyBaHHUX yXBall. SIKIIO y momepeaHii pemakiii
I'TIK Ykpainu 3aKoHOaBelb BU3HAYAB MIEPETIK OCKAP)KyBaHUX YXBal Y
KacaliiHOMy MOPSAKY 4epe3 Mepellik yXBal, M0 MOXYTb OyTH OcKap-
JKEHI B anensiiaoMy mopsaky (m. 2 4. 1 ct. 107, 4. 1 c. 11113), T0 y
HoBil pemaktii [ TIK Ykpainu 3akoHOIaBIIEM YiTKO PO3MEKOBAHO TIEpe-
JKK yXBajl CyIy TepIIoi Ta aneNismiiHOl 1HCTaHIN, SKi MiIsArarTh
KacamiiHOMy OCKap>KEHHIO.
VY KOHTEKCTI po3misiy 00 €KTHBHUX IMEPEAyMOB ISl peaizaiii
IpaBa Ha KacaliliHe OCKap KEeHHsI yXBaJl OKPEMOi yBaru, Ha Hallly JyMKY,
3aCIyroBy€ HMUTaHHS CTPOKIB Takoro ockapykeHHs. YactuHa 1 crat-
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1i 288 I'TIK Ykpainu BCTaHOBIIOE ABAIATHACHHUI CTPOK HA TIOaHHS
KacaliiiHoi cKapru Ha yxBally, SKHH MOYMHAETHCS 3 JIHS ii Mporojo-
IIeHHS. SIKIIO K Yy CYJI0BOMY 3acijilaHHi OYyJIO OrOJIOIICHO JIUIIIE BCTYII-
HY Ta PE30JIIOTHUBHY YAaCTHHHU YXBaJIH, L0 OCKAP)KY€ThCs, a00 y pasi
PO3MIISALY CIIpaBy (BUPIIICHHS MUTaHHS) O€3 TIOBiIOMJICHHSI (BUKITHKY )
YYaCHHKIB CIIPaBH 3a3HaYCHUI CTPOK OOUMCIIOETHCS 3 THS 11 TOBHOTO
CKJIa/IeHHS. 3ayBa)KUMO, 110 3aKOHOJABellb HE PO3MEKOBYE CTPOKH Ha
KacarliifHe ocKap>KeHHS 3aJI’KHO Bill BULy CYIOBOTO pimeHHs. Toil ke
JIBAALSTUICHHUI CTPOK BU3HAYECHO IJIS1 OCKap KEHHs PIllIeHb Ta 10CTa-
HOB cyay. Taka mpaBoBa perIaMeHTallisl YaCOBMX MEX IOJaHHS Kaca-
LIAHOT CKapry BKa3ye Ha Te, 10 3aKOHOJIABEIlb CKJIAIHICTh i {TOTOBKU
KacamiifHoi cKapru Ha yXBalxy MPHUPIBHIOE A0 CKIATHOCTI MiATOTOBKH
TaKoi CKapTy i Ha iHIII BUIU CYJJOBHX PIIICHb.

Bonnouac nposenenuii nopiBasibHO-1ipaBoBuit ananiz I'TIK Ykpa-
inu, L{uBinbpHOTO MpolecyaIbHOTO Kojekcy Ykpainu Ta Kogekcy amami-
HICTPaTHBHOTO CYJIOYMHCTBA YKpaiHU, a caMe THX HOPM, 1[0 BCTAHOB-
JIFOIOTH MOPSIIOK KacalifHOro OCKapKeHHS yXBaJl, 1aB 3MOT'Y BUSIBUTH
HEOIHO3HAYHICTh IMiIXOAIB 3aKOHOAABII 10 BCTAHOBICHHS CTPOKIB Ha
MOJaHHS KacalliiiHoi ckapru Ha yxBaiy. [lonoxenns LluBinsHOTO MpO-
IeCyalbHOTO KoJieKCy Ykpainm Ta Komekcy aaMiHICTpaTHBHOTO CYIO-
YMHCTBA YKpaiHU HaJal0Th CKap>KHUKY [IPAaBO Ha KacalilfHe OCKap>KeH-
HSl YXBaJIM MPOTATOM TPHUILATH JHIB 3 IHS il MPOTOJIOIIEHHS, 1[0 Ha
JECSTh JHIB Oibllle, HDK y TOCIIONAPCHKOMY CyAOYMHCTBI. BuieBka-
3aHi MpouecyanbHi KOAEKCH Oyl MPUUHATI y HOBIM penakiii ogHuM
3akonom 2017 p. Y mepeBakHii OUTBITOCTI HOPMHU IAX KOIEKCIB MalOTh
0araro CIiJIbHOTO B PEryJIIOBaHHI IUTaHb MOPAAKY KacaliifHOro ockap-
JkeHHsI. BOadaeThCs, 110 BCTAHOBJICHHSI CTPOKOBHUX MEX KacalliliHOTo
OCKap KCHHSI YXBaJI TAKOXK Majio 0 OyTH yHi(pikoBaHO.

[pyroro rpymnoro mepeayMoB U peanizaiii mpaBa Ha TIOJaHHS
KacaliiiHoi ckapru € cy0 €KTHBHI NepeayMoBH. BoHM momsraiors y
3aKOHOJABYOMY BHU3HAYECHHI KoJla 0ci0, KOTpi HalileHi MpaBoM OocKap-
xeHHs. [le € BaIMBUM ISt BIOPSIIKYBaHHS TPOIIECYaTbHUX BiJTHO-
CHH, 1110 BUHHUKAIOTH MTPH HE3TOA1 MIEBHUX OCI0 31 3MiCTOM ITOCTAHOBJIC-
HOI yXBaJu.

Yactuna 1 crarti 287 I'TIK Ykpainu Haxiise mpaBoM KacaliitHOTO
OCKap>KeHHs JIBi Kareropii oci0: 1) yuacHHKIB cripaBu; 2) 0ci0, siKi He
Opanu yJacTi y CIipaBi, SIKIIO CYI BUPIIIHB MUTaHHS MpO IXHI IMpasa,
iHTepecu Ta (ab0) 000B’s3ku. OOHAK, SKIIO YYACHUKH CIPaBU € 0e3-
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YMOBHUMHU Cy0’€KTaMU KacalliiHOTO OCKap:KeHHs, TO JpyTa KaTeropis
Cy0’€KTIB HaIISETHCS MPABOM IMOJATH KacaliiiHy CKapry Ha yXBaiy
JIMIIE TTiCIIS TIEPETvIsily TaKol YXBaJIH B alleJISifHOMY MOPSIKY 3a are-
JISATIHHOIO CKAPTOIO 11i€i 0cOOM, KPiM BUIIAIKY, KO CYIOBE PIIICHHS
Mpo Tpasa, iHTepecu Ta (a00) 000B’A3KM Takoi 0coOu OyIl0 yXBaJeHO
0e3mocepe/IHbO CyJ0M aresaIiiHol iHCTaHIlii. 3acTOCYBaHHS 3aKOHO-
JIaBIIEM BKa3aHO1 YMOBH ITpH (OPMYJTFOBAHHI MEpesiKy cy0’eKTiB Kaca-
MIHHOTO OCKapXSHHS TEBHOIO MipOI0 3BYXKye Iiel mepenik. BomHodac
1Ie BinoBinae MeTi mpuiHATTS HOoBOI penakuii [ TIK Ykpainu, no3Bosse
3MEHIIUTH WMOBIPHICTD 3aTATyBaHHS PO3MISAY CHOpPY Ta 3a0e3neunTu
HOTr0 CBOEYACHICTD.

@opmanvhi nepedymosu, K1 HalleXaTh IO TPEThOI KiachQiKaiii-
HOI TpyIH, MMOJIATAIOTh Y BUMOTaX 3aKOHOMABII A0 (hOpMHU Ta 3MICTY
kacaniiHoi ckapru. Y 4. 1 ct. 290 I'TIK Ykpainu nependaveHo, 1o
KacailiiiHa ckapra IoIa€Tbesi y MuchbMoBiil opmi. CucreMHuii anami3
HopM ['TIK Ykpainu cBiTUUTE, IO TOTPUMAHHS BUMOT IIIOJIO TTOIAHHS
JI0 Cy[y KacamiifHo1 iHCTaHIIi] IpoIleCyalbHUX JOKYMEHTIB Y MHICHMO-
Bili popmi, y ToMy uncIi KacaliiiHOT cKapr, Moxke OyTH peaizoBaHe
HUISIXOM X MMOJaHHS SIK Y MarnepoBOMY, TakK 1 B €JIEKTPOHHOMY BUIIISIII
(3a TepMIHOJIOTIE€I0 3aKOHOMIABIIS: «B TIATICPOBil (hOPMi» Ta «B €IEKTPO-
HHI Qopmi»).

Po3BuToK iH(pOpMAIIHHIUX TEXHOJOTIH Ta JUHAMIKA 3aKOHOIABYHMX
MPOIIECiB CTBOPIOIOTH MEPCIIEKTHBHU IJIsl PO3LIMPEHHS IOKYMEHTOOO0ITY
B eNeKTpoHHIN (opmi. 3akoHonaBens npy NpuiHATTI 3akoHy 2017 p.
VIOCKOHAJIMB MEXaHi3M TIPaBOBOTO PETYITIOBAHHS TOCIIOAPCHKOTO
CYIOUMHCTBA Y YaCTHHI €JIEKTPOHHOro 00MiHy iH(popmauiero. Ha 3ami-
HY ABTOMAaTH30BaHill CUCTEMi JOKYMEHTOOOIry cyny, GyHKIiOHYBaH-
HS sIKOi 3iiicHIoBaocs BimmoBigHo a0 cT. 21 I'TIK Ykpainu (y pemak-
1ii, o nisa g0 HaOpaHHsA yMHHOCTI 3akoHy 2017 p.), 3aKOHOIABIIEM
BBeIcHO €11HY cynoBy iH(opMauiiHO-TEICKOMYHIKALIHHY CHCTEMY
(mani — €CITC). i pynkuionysanns ynopmosano ct. 6 I'TIK Vkpaiuu.

€CITC xapakTepu3y€eThcsl MIUPOKUMH (PYHKIIIOHATTBHUMH MOXJTH-
BOCTSIMH Ta JIA€ 3MOTY TIEPEHECTH OLTBIITICTH OTeparii y npouec1 31itic-
HEHHS CYTOYMHCTBA, & TAKOXK orepariiii 3 00CITyroByBaHHS JisUTHHOCTI
HIOJI0 3[iMICHEHHS MPAaBOCY[Is, B CIEKTPOHHY (popMmy, aBTOMaTH3yBa-
TH JesIKI aHAJITUYHI, MOHITOPHHIOBI, CTATUCTUYHI Ta IHIII oreparii,
MIIBAITATH €(PEKTUBHICTH MPOIECY PO3TISATY Ta BHUPIMICHHS CIIPABH.
3anpoBamkenHs €CITC moknukano 3a0e3MeYnTH repexia YKpainu 10
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CHCTEMH EJICKTPOHHOTO CyIOUYHMHCTBA Ta ITOCTYNOBE 3aMillleHHS TPaau-
1iiftHO1 (ManepoBoi) cUCTEMH MTPAaBOCYs, IO BiIIOBiAaTHME €BPOTICH-
CBKMM HOpMaM Ta CTaHJapTaM Ta BUBEJE JIep)KaBy Ha HOBUH PiBEHb
3MiHCHEHHS TIpaBoCyms [9].

Aob3aniom 22 mignyskry 17 mynkry 1 posniny XI «Ilepexinni momo-
sxenus» ['TIK Ykpainn nependaueHo, 1o okpemi miacuctemMu (MOJLyIi)
€CITC nounnaroth ¢QyHKIioHyBaTH Yepe3 30 MHIB 3 JHS OMyOJiKy-
BaHHA Bwuioro pamgoro mpaBocymns y razeti «lomoc Ykpainw» Ta Ha
BeO-MOpTaji CyA0BOi BlIagu YKpaiHU OTOJIOIICHHS MPO CTBOPEHHS Ta
3a0e3neueHHs] (YHKLIOHYBaHHS BiAMOBITHOI MiACHCTEMH (MOIYJIs)
€CITC. Ilepure Ta NOKK IO €AWHE TaKe OrOJONICHHS Oyio oImyOIiko-
BaHe y razeri «lomoc Yipainm» Big 04.09.2021 Ne 168 (7668) [10].
Bowno crocysanocs Tppox migcucrem (MoxyniB) €ECITC — migcucremu
«Enexkrponnuii kabineT», migcucremu «EnekTpoHHui cya» Ta migcuc-
TEMHU BiICOKOH(PEPEHI3B 3Ky, TaKUM YMHOM, 3a3HA4YCHI B OTOJIOIICHHI
Bumioi pagu npasocymns niacucremu (momyii) €CITC mouanu odi-
nitHo QyHkiionyBaru 3 5 xoBTHS 2021 poky. Binrak, mounHarouu 3
uiei natu, BpaxoBytouu noioxkenns ['TIK Ykpainy, y oci0, siki 6axaioTh
MOJIaTH KacalliiHy CKapry Ha yXBally, 3’SBHJIACS MOXIIUBICTh 3/iHCHH-
TH T1¢ TII€ ¥ y eNeKTPOHHIH Popmi.

[Touarox (QyHKIIOHYBaHHS BHUIIEBKa3aHUX ITJICUCTEM (MOJYJIIB)
€CITC BnMHYB TakoX Ha OPAJOK MOAAHHS KacaliiiHoi ckapru. Bin-
Ternep NoJoKeHHs ab3aiy 8 mianyHkry 17 mynkry 1 pozainy XI «Ilepe-
xigai nmonoxenHs» I'TIK Vkpaian mpo momanHsA KacamiifHOT cKapru
yepes anemsAmiiiHi Cyau BTpaTHIIM YHHHICTH, 1 BiIMOBIAHO a0 CT. 289
I'TIK VYkpainu kacariiiHa ckapra MogaeTbcs 0e3MoCcepeHbo 10 Cymy
KacaliiiHoi iHcTanuii. [le crocyeThes KacaliiiHUX CKapr sK y Harepo-
Bili, TaK 1 €JICKTPOHHI# popmax.

[TomaHHs KacariitHoi CKapru y eNeKTPOHHIN GopMi 3MIHCHIOETHCS 3
BUKOpUCTaHHAM mifcucteM (MonyniB) €CITC y nopsiiky, BU3Hau€HO-
My TlonoxkeHHSIM TTPO MOPSAOK (PYyHKIIOHYBaHHSI OKPEMHUX TiICUCTEM
(MomymniB) €CITC, 3arBepkeHnM pitieHHs M Butiioi paau npaBocynis
Bix 17 cepmas 2021 poxy Ne 1845/0/15-21 [11], Ta HOpMamMu TIpoIIeCy-
AJIbHOTO 3aKOHOJIABCTBA, L0 PETYIIOIOTH MOPSA0K BUMHEHHS TaKUX Jil
micnsl movyarky (yHKIIOHYBaHHs BiANOBIIHUX MiJCHCTEM (MOIYIIiB)
€CITC.

Taki HOBOBBEICHHS CIIPUATHMYTh TOJIIIIICHHIO TIPOIECY BiANpaB-
JISHHSI TIPaBOCY/ISA, 3pOOIIATh HOTO €()EeKTUBHINIMM Ta JOCTYITHIIIHM.
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BobadaeThcst, 1m0 mouaTok (YHKIIOHYBaHHS IIMX TPHOX IiJICHCTEM
(monmyniB) €CITC € numie moyatkoM peQopMyBaHHS MPaBOCYIIS.
Amxe y npoexTi [Tonoxennst npo €CITC, skwuii OyB 3arponoHOBaHHN
JUISL 3aTBep pKeHHS Bumiiit pami mpaBocymas y 2019 pori, micTrmacs
iHpopmanis npo 18 moaynis (migcucrem) ECITC, 30kpema: miacucre-
Ma «E€IMHWI Aep’KaBHUN PEeCTp CYIOBHX PIlLICHbY, MijcucreMa «€au-
HUI JepKaBHUHA PEECTp BUKOHABUMX JIOKYMEHTIBY, ITIJICICTEMA elleK-
TPOHHOTO TOKyMEHTOOOITY, MiICHCTEMa aBTOMATH30BAHOTO PO3ITOILITY
crnpas, migcucrema «Beb-mopran cymoBoi Bnaam YkpaiHu», MORYIb
¢bikcyBaHHS 3aciaHb TEXHIYHUMH 3aC00aMHU, MOIYJb BiJeOTpaHCIIIT
3acifiaHp, MiJCHCTeMa YIPaBIiHHS MEPCOHAIOM Ta (hiHAHCOBO-TOCIIO-
JAaPCHKOIO MisUTbHICTIO, mimcucTeMa «CyamiBChbKe AOCHE», MiACHCTEMA
«Enexkrponnuii apxis», migcucrema «CynoBa NpakTHKay, MiAcUCTEMa
aHAIITUKH, CTATUCTHUKH, TUIAHYBaHHS, 3BITHOCTI, Iijicuctema «Bigkpu-
Ti HA0OpHU JAHUXY, MIJICUCTEMa «ABTOMATH30BaHa B3a€EMOJIISl 3 1HIIIH-
MU aBTOMATH30BaHMMH CHCTEMaMM», KOHTAKT-IIEHTP OPraHiB CyIOBOT
BJa/u Ta cioyx0a TexHigHo1 miarpuMku kopuctysadis CCITC. IIpoekr
He OyJlo 3aTBEp/KEHO, alie JIesKi 3 TijcucteM (MOIYIIB) IMOYaIn mpa-
I[IOBaTH y TeCTOBOMY pekuMi. [lodaTok iX MOBHOIIHHOT pOOOTH OYiKY-
€TBCST HE3a0apoM.

IlomanHst KacamiifHOT Ckapru Ha yxBaiy mependadae 00O0B’sI30K
CKapKHMKa JOTPUMYBATUCS TaKOXX 3MICTOBHHUX BHUMOI KacaliltHOT
ckapru. [lepenik 000OB’SI3KOBUX €IEMEHTIB KacaliifHOT cKapru 3a3Ha-
yenni y 4. 2 ct. 190 I'TIK Ykpainu, Bin MicTuTh Bicim myHKTiB. Hemo-
TPUMaHHS BUMOT X04a O OZHOIO 3 HUX MaTUM€ HAaCJiAKOM 3aJIHILIECHHS
KacauiiiHoi ckapru 6e3 pyxy. Tak, cya kacamiifHoi iHCTaHLii, BCTaHO-
BUBIIM (DaKT HEJOTPUMAaHHS BKa3aHUX BUMOT JI0 KacaliliHOI CKapry,
3aNUIIae OCTaHHIO 0e3 pyXy, MOCTAHOBIIAIOYH BiJIMOBIIHY yXBally, B
AKil 3a3HaYa€ HEJOMIKN KacaliifHOT CKaprH, Crocid i CTPOK iX yCyHEeH-
Hs. HeycyHeHHsI 3a3Ha4eHUX HEJOMIKIB Y BCTAHOBJICHUH CYIOM CTPOK
TATHE 32 COOO0 MOBEPHEHHS KacalliiiHO1 ckapry 0co0i, sika 11 moyasia.

OTxe, y MEXaHi3Mi 3aXUCTy MOPYIICHUX, HEBU3HAHUX a00 OCTIOpIO-
BaHUX TIPaB 1 3aKOHHUX IHTEPECIB YUACHHUKIB CyJOBOTO TIPOIECy Haii-
BUILIOIO JIAHKOIO € KacalliiiHe oCKapXeHHs. Y BITYM3HSIHOMY rocrofap-
CHKOMY TIPOLIECYabHOMY 3aKOHOJABCTBI periaMeHTallisl KacaliiHoro
OCKap>KeHHS YXBaJl € JMHaMIuHOW0. HalicyTTeBimmx 3MiH BOHA 3a3Ha-
na y 3B’s3ky 13 npuiHATTIM ['TIK Ykpainu y HoBi# penakmii. ¥ T'TIK
VYkpaiHu 3’SBUBCSI iHCTUTYT MajlO3HAUHOI CIPaBH, 3MIHEHO IEpesIiK
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yXBaJl, AKi MiUIATal0Th KacaliiHOMY OCKap:KEHHIO, CKap)KHUKY HaJa-
HO MOXKITUBICTh TIOZIaBaTH KacalliiiHy CKapry siK y TarepoBOMY, TaK i y
€JIEKTPOHHOMY BUDIIAI. Y IIOMY TaKi 3aKOHOJIaBYi HOBEIH CIIPSIMO-
BaHI HAa TIPUBEICHHS BITYMU3HSHOTO TOCIOAPCHKOTO MPOIECyaTbHOTO
3aKOHOJ/IaBCTBA Y BiIIOBITHICTH JI0 €BPOIIEHCHKUX CTAHAAPTIB.

1. TIpo BHeceHHs 3MiH 10 [ocCmOmapchKOro MPOIECYATLHOTO KOACKCY
Vpainu, [{uBinsHOTO NponecyanbHOro Koaekey Ykpainu, Kopekcy aamiHicTpa-
THUBHOTO CyIOYMHCTBA YKpaiHM Ta iHIIMX 3aKOHOJABYMX aKTiB: 3aKOH YKpaiHH
Bix 03.10.2017 p. Ne 2147-VIII. Bioomocmi Bepxoenoi Paou Yxpainu. 2017.
Ne 48. Cr. 436. 2. I'mymenxo C. B. KacamiiiHe ockapikeHHS SIK KOHCTUTYIiHa
3acaja MepeBipKyu CyIOBUX pillleHb B YKpaiHi: aBroped. TuC. ... KaHI. IOpHI.
Hayk: 12.00.10. Kuis, 2010. C. 10. 3. Tocnomapceke mporecyaibHe MIpaBo
Vipaian: minpyusnk / JI. M. Hikonenko, H. B. IBanrora. Kuis: BJ] «/lakopy,
2020. C. 182-184. 4. 3ayBaxeHHs [ 0I0BHOTO FOPHIUYHOTO yNIPaBIiHHA Anapary
Bepxosnoi Pamu Yikpaian o nmpoexrty 3akony Ykpainu «[Ipo BHECEHHS 3MiH 10
T'ocnotapebKoro mporecyanbHOro Kojaekcy Ykpainu, L{uBineHoro nmporecyaib-
HOTO KofieKcy Ykpainw, Komekcy aaMiHICTpaTHBHOTO CYJJOYHMHCTBA YKpaiHU Ta
IHIIMX 3aKOHOAABYMX akKTiB» : mpoekT Ne 6232 Bix 10.07.2017 p. URL: http://
wl.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=61415&pf354
01=429247. 5. VYxBama BepxoBHoro Cymy Bim 29.11.2021 p. y cmpasi
Ne  906/1352/20. URL: https://reyestr.court.gov.ua/Review/101424087.
6. ITocranoBa Bepxoshoro Cymy Big 04.03.2021 p. y crnpasi Ne 916/2419/19.
URL: https://reyestr.court.gov.ua/Review/95502300. 7. Ilomo O. I. Maro-
3HAYHICTH CIIPaBM K INPOLECYaNbHUH (IIBTP AOCTYIy HO Cymy KacaliiHol
IHCTaHIII: OKpeMi MUTaHHA CyHOBOI NPAKTHKH. Manosuauni cnopu: eeponeii-
CbKULL ma YKpaincbKkuti 0oceio eupiwienns: 30. HayK. mpaimb. Marep. MiKHap.
HayK.-TIpakT. koH}. (M. Kuis, 23-24 muct. 2018 p.). Kuis: B/l «/laxop», 2018.
C. 145. 8. BucHoBoK [0J0BHOIO HAayKOBO-E€KCIIEPTHOTO YIPAaBIiHHS Amapary
BepxoBHoi Pagu Ykpainu Ha mpoekT 3akoHy Ykpainu «IIpo BHECEHHs 3MiH 70
Tocnomapebkoro mporecyarbHOro KojJiekey Ykpainu, [{uBiibHOTO mporecyalisb-
HOro Koziekcy Ykpainu, Komekcy aaMiHICTpaTHUBHOTO CYJOUYMHCTBAa YKpaiHU Ta
IHIMX 3aKOHOMAaBYMX akTiB» (peectp. Ne 6232 Bix 23.03.2017 p.) URL: http://
wl.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=61415&
pf35401=425925. 9. Beprasiok O. O. €xuna cynosa iHpOpMaIiITHO-TEIEKOMY-
HIKaIil{Ha CHCTEMa: TOHSATTS Ta CTPYKTYypa. [lionpuemnuymeo, 20cnooapcmeso i
npaso. 2019. Ne 6. C. 326-330. 10. IIpo mogarok (GpyHKIiIOHYBaHHS TPHOX IiJ-
cucremu (MonyiniB) €CITC — «EnexrponHuii kabiHeT», «ENeKTpoHHUIA cym»,
Mi/ICHCTEMH BiICOKOH(EPEHI3B A3Ky : OTONOMICHHS Buimoi paxu mpaBocyams.
Tonoc Yrpainu. 2021. Ne 168 (7668). C. 15. 11. TIpo 3arBepmkenns [ToaokeHHs
PO MOPSAAOK (PYHKITIOHYBaHHS OKpPEMUX miacucTeM €anHOI cyaoBoi iHpopMa-
IHO-TEIEKOMYHIKAI[IfHOT CUCTEMH : PillleHHs BUINOI paau MpaBOCYIAs Bif
17.07.2021 p. Ne 1845/0/15-21. URL: https://hcj.gov.ua/doc/doc/8931.
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Sarnavskyi Mykola. Cassation appeal of rulings in commercial judicial
procedure

The article is devoted to the analysis of the essence of cassation appeal of
rulings in commercial litigation. The content and scope of the preconditions
required for the exercise of the right to cassation appeal of rulings are
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revealed. Such preconditions are divided into objective, subjective and
formal.

The analysis of legislative novelties concerning the standardization of the
procedure for cassation appeal of rulings has been carried out. It is described
that in the economic procedural legislation the regulation of cassation appeal of
rulings is dynamic. It has experienced the most significant changes in connection
with the adoption of the new version of the Commercial Procedure Code of
Ukraine. The Commercial Procedure Code of Ukraine has introduced the
institute of insignificant cases, changed the list of rulings subject to cassation
appeal, gave the complainant the opportunity to file a cassation appeal both in
paper and electronic form. The novelties are characterized as those aimed at
harmonizing the domestic procedural legislation in line with European
standards.

The practice of the domestic court of cassation in the context of practical
application of these novelties is analyzed.

Key words: commercial litigation, cassation appeal, ruling, preconditions of
cassation appeal, court of cassation.
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BIACTYNJIEHHA NPABA BUMOT'U
3A 1OroBOPOM BAHKIBCbKOI'O BKITALQLY
3A UMBINTIbHUM 3AKOHOOABCTBOM YKPAIHU

Hocniosxcyemocsi npasose pe2yno8anHs GIOCMYNIEHHS NpaAgd 6UMOSU 34
002080pOM  OAHKIBCLKO2O GKNAOY 34 YUBLILHUM 3AKOHOOABCMBEOM YKpainu.
Aemopom 3pobneno 8UCHOBOK, WO 8 YUBITLHOMY 3AKOHOOA8cmSi YKpainu npaso
Kpeoumopa Ha 8i0CmynjieHHs GUMocU 00 OOPICHUKA THULIL 0CODT BCIMAHOBIEHO
AK 3a2aneHuti 0036i1. Cmoco8HO 8I0CMYNIEHHS NpaAsd GUMOSU V 2POULOBUX
30008 A3AHHAX BKA3AHE 3YMOBIEHO MUM, WO 3d 3A2ANbHUM NPABUTIOM NPABO
BUMORU HA OMPUMAHHS 2POULEl] He MOJCce PO32NA0AMUCh 8 AKOCMI 30008 A3aH-
H3l, sIKe HepO3PUBHO N0 A3ane 3 0cob0i0 Kpedumopa. Boonouac 6 Yxpaini icry-
10mb OKpemi oomedicentst OJisl BIOCMYNIEHHS NPA8 BUMO2U 3d 002080pamu Oan-
KiBCbKO2O 8KAAOY, AKI 6CIMAHOBLEH] HOPMAMU 3AKOHOO0ABCMEA.

Knwuosi cnosa: 6anxiscokuil 6K1a0, 00206ip OAHKIBCbKO20 6K1AJY, OAHK,
BKILAOHUK, NPOYEHMU, SPOULL, 2POUL08e 30006 S3aHH, NPOYEHMU, YIHHI nanepu.

D’yachenko Tetyana. Assignment of the right of the vimoga to the bank
deposit agreement to the civil legislation of Ukraine

The article examines the legal regulation of the assignment of the right of
claim under a bank deposit agreement under the civil legislation of Ukraine.
The author concludes that in the civil legislation of Ukraine the right of the
creditor to assign the claim to the debtor to another person is established by the
legislator as a general permit. With regard to the assignment of the right of
claim in monetary obligations, indicated by the fact that, as a general rule, the
right of claim to receive money from cannot be considered as an obligation that
is inextricably linked to the creditor. At the same time, in Ukraine there are some
restrictions on the assignment of claims under bank deposit agreements, which
are established by public law.

Key words: bank deposit, bank deposit agreement, bank, depositor, interest,
money, monetary obligation, interest, securities.

LK VYkpainu Bu3Hauae MepenaHHs KPEIUTOPOM CBOIX TpaB iHIIIH
0co0i 3a TPaBOYMHOM (BIACTYIUICHHS NpaBa BHUMOTH) SIK OAHY 3
OCHOBHHX ITiJICTaB 3aMiHH KpeauTopa y 30008’ s3anHi (1. 1 4. 1 cT. 512

© JI’AYEHKO Temsana I'ennaoiiena — cynns I'ocionapebkoro cyny Onecs-
koi obmacti; ORCID: 0000-0002-9764-005X; e-mail: dyachenko_tat@ukr.net



66 Lepoicasa i npaso e Bunyck 90

LK VYkpainn). Biacytnicts y naparpadi 3 masi 71 LIK Ykpainu moso-
JKeHb, IKi O perysroBajiu BiJCTYIJICHHS MPaB BUMOTHU 3a JOTOBOPOM
0aHKIBCHKOTO BKIIQ/Iy, 3yMOBIIOE TOTpeOy B JIOCIHIKEHHI BKa3aHOI
paBOBOi MTPOOIeMaTHKH. AJKE Bil IIHOTO 3HATHOIO MIpOIO 3aJICIKHUTH
e(eKTHBHICTb IPABOBOTO PErYJIIOBAHHS 3a3HAYCHUX LIMBIIBHUX MPaBo-
BiJTHOCHH.

[IpoGnemam MPaBOBOrO PEryJIOBaHHS IIJICTaB 3aMiHU KPEIUTO-
pa y 3000B’s13aHHI, Y TOMY YHCJIi TIepeJaHHs KPEIUTOPOM CBOIX TIpaB
IHIIIH 0c00i1 3a MPaBOYMHOM (BiICTYIIJICHHS TpaBa BUMOTH) B YKpaiHi
MPUCBSYEH] AOCTiHKEeHHs 6aratbox yKkpainchkux HaykoBLiB (O.0. Kor,
H.C. Ky3nenona, 1.B. Criacu6o-®areena, B.1. [lymaii ta iH.) Ta 3apy-
oixanx yuennx (B.A. bemos, JI.O. HoBocronosa, B.B. Ilouyiikini
Ta iH.). MeTOJONOriuHy OCHOBY JOCIi/PKEHHS CTaHOBUTH CHUCTEMa
METO/iB HAyKOBOTO IMi3HAHHS, Y TOMY YUCII JiaJleKTHYHHH, iCTOpHY-
HUH, NOPIBHSUILHO-IPABOBUI METO/N, METOJ TIIyMAaueHHs MPaBOBHX
HOPM, METOJ] CHCTEMHOTO aHaTi3y, ((OpMaTbHO-TIOTIYHAN METO]] TOIIIO.

3a OUBUIPHMM 3aKOHOAABCTBOM YKpaiHM BiACTYIUICHHsS IpaBa
BUMOTH SIBJISIE COOOI0 OKPEMUH BHIIAI0K 3aMiHU KpeauTopa B 3000B’si-
3aHHI, a camMa Taka 3aMiHa KpeAuTopa y 3000B’S3aHHI € KIACHYHUM
MPHUKIJIAZIOM CHHTYISIPHOTO TpaBoHacTymHunTBa [1, ¢. 19]. Ockinb-
KM IIPO BIJCTYIJICHHS IpaBa BUMOI'M MOYKHA TOBOPHUTHU JIMILIE TUIBKH
TOAi, KOJM MiJICTaBOIO MEPEXOAy MpaB KpemuTopa A0 OOpKHHMKA 0
HOBOTO KpPEIUTOpa € MPaBOYHMH, TO BKAa3aHE IMOHATTA € BYKUUM, HIXK
MIOHATTS 3aMiHU KpPEeaUTOpa y 3000B’A3aHHI, K€ MOXE Bi0yBaTUCH 3
IHIIKX TiICTaB (3aK0H, pimeHHs cyay). Sk Bkaszye B.I. [lymait, Bincry-
TUICHHSI [TpaBa BUMOTU XapaKTepU3YEThCs JOOPOBIIBHUM XapaKTepoM
MOBEJIIHKYA KPEIUTOPa, KUl BUCJIOBJIIOE HAMIp MEpelaTh CBOE MPABO
1HIIIH 0c006i. [IpaBounH, y SKOMYy BUPaKAEThCA BIACTYIIEHHS 3000B 51
3aIFHOTO TpaBa BUMOTH, Ma€ BIAMOBIZaTH BCIM O3HAKaM INPaBOYHHY
[2, c. 505]. BignoBiiHO MPaBOBiIIHOCHHH 3 BiICTYIIIICHHS KPEAUTOPOM
npaBa BUMOTH iHIIi# 0c00i perymorotees ctartsiMu 512-519 LK Vkpa-
HH, a caMe BIICTYTUICHHSI MOKe BiIOyBaTHCS Ha MiJICTaBl pi3HOMAHIT-
HUAX IUBUTGHUX JOTOBOPIB, HANPHKIAM JIOTOBOPY KYyMiBII-TIPOIAKY
npasa BuMor# (4. 3 ct. 656 LIK Vkpainu), noroBopy napysanus (4. 2
ct. 718 LIK VYkpaiuu) Tomio.

Ha nyMKy HayKoBIIiB, HACHIIKOM BiJICTYIUICHHS KPEIUTOPOM IpaBa
BHMOTH 110 OOp)KHUKA € HE 3aMiHa CTOPOHH Y JIOTOBOPI, a € 3aMiHa CTO-
POHHU y 3000B’s13aJIbHOMY MPABOBITHOIIIEHHI, 110 HE BIUIMBAE HA 3MiCT



Yacmuna 1 o FOpuouuni nayxu 67
000B’s13KiB OOp>kHUKA [3, ¢.45]. 3a3HaueHe BiACTYIJICHHS IpaBa BUMO-
TH He ToTpedye 3ronu OOp)KHUKA, SKIIO 1HIIe HE BCTAHOBIEHO JIOTOBO-
pom ab6o 3axkonoM (4. 1 cT. 516 UK Ykpainm). I3 HazBu crarti 512 LK
Ykpaiau BOa9aeThCs, M0 Y Hil HIETHCS CYTO PO TIepexif mpasa (BUMO-
TH), sIKe BUHUKJIO 13 3000B’s3aHHSA, TOOTO TIepeXiJl MpaB, 10 BUHUKIIN
3 iHmuMX migcras, Hopmu ctatTi 512 LK Ykpainu He perymoroTs. 3ara-
JIOM, aHAJTI3yIO4YM HOPMHU BKa3aHOI CTATTi, MOXKHA JIMTH BUCHOBKY, IO
TIpaBO KPEIUTOpa Ha BIACTYIICHHS BUMOTH 110 OOpKHUKA 1HIIIH 0c001
BCTAHOBJICHO 3aKOHOJABLIEM SK 3arajibHUM 103BiN. Takuil mizxin y
LUBUILHOMY MPaBi MOSCHIOETHCS HAYKOBLISIMH THM, 110 Ha BiAMiHY BiJ
PHMCBKOTO MPUBATHOTO MPaBa, 3a SIKUM JIOTOBipHE 3000B’sI3aHHS Majio
CyBOpo ocobucTuit xapakrep [4.c.142-143], B cygacHOMY ITUBUTEHOMY
000poTi 3000B’s13aHHS 6araro y YoMy BTPaTHIIO OCOOMCTHIN XapakTep,
HasiBHE y KPEAUTOPA MPAaBO BUMOTH CTAJIO PO3MNIAJATUCH SIK CAMOCTIil-
Ha MalHOBA I[IHHICTH [5, ¢.7], @ IpaBO BUMOTH Y HaIlll JIHI OIOHO 10
PYXOMOTO Ta HEPYXOMOTO MaiHa PO3ITISAAEThCS K (DYHKIIOHATBHUAN
MaiiHoOBHUI 00’€kT [6, ¢.160].

OTxe, HaliOHATBHUN 3aKOHONABEIb BUXOAUTH 13 MPUHIMIIOBOT
MO3HIIIT PO MOXKJIMBICTh BIICTYIUICHHS TIpaBa y 3000B’sI3aJIbHUX Mpa-
BOBITHOCHHAX BiJ OMHIET CTOPOHH TAKOTO 3000B’sI3aHHS (KPEAUTODP)
iHmmiit 0co6i (HoBwii kpeaurop). Sk Brasye O.C. Modde, e 3ymMoBIeHO
TUM, 110 OOPXKHUKY Oaiiyxe, KOMY 31HCHIOBATH BUKOHAHHS — CTapo-
My abo HOBOMY Kpenutopy [7, ¢. 79].

IIpu nmpOMy TIiJT BKa3aHOIO BHMOTOIO CJIiJl PO3YMITH SIK O0pTH, 3a
SKUMU BK€ MIOBUHEH BiIOYTHCS IIJIATIK, MJIATIXK, KU Ma€ BiOyTHCH
y MallOyTHbOMY, TaKk i1 IpaBa BUMOTM HETPOIIOBOTO Xapakrepy. Sk
BUHSTOK 13 IIbOTO, KPEAUTOP y 3000B’si3aHHI HE MOke OyTH 3aMiHe-
HUH, SKIIO 116 BCTAHOBJICHO JOroBOpoM abo 3akoHOM (4. 3 cT. 512
LK VYkpaian). [Ipuxranom Takoi 3a00poHU € 3a00poHa BiCTYIIICHHS
IpaBa BUMOTH y 3000B’s3aHHAX, HEPO3PUBHO OB’ 3aHUX 3 0CO00I0
KpenuTopa, 30KpeMa y 3000B’S3aHHAX PO BIAIIKOAYBAaHHS HIKOJH,
3aBJJaHOi KaJITBOM, iHIIUM YIIKO/KESHHSIM 3I0pOB’sl ab0 CMEpTIo
(u. 1 ct. 515 LUK Ykpainm).

3a 3arajgbHUM MPAaBUJIOM /IO HOBOIO KPEAWTOpA MEPEXOIITh YCi
npasa, sIKi MaB MEpBiCHUI KpeauTop 3000B’s3anHs (4. 1 ctT. 514 LK
VYkpainn). Ane BkazaHi HOPMHU 3aKOHY € JUCIIO3UTUBHUMH, 1 TOMY 1HIIIE
MO)Ke OyTH BCTAHOBJICHO JIOTOBOPOM a0o0 3akoHOM. BimmoBimHo cTo-
POHU JIOTOBOPY, Ha ITiJICTaBi SIKOTO BifOyBAa€ThCS BiICTYIJICHHS IpaBa
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BUMOTH, MOXYTh JJOMOBHTHUCS TTPO KOHKPETHHH 0OCST TIPaB, SIKUH BijI-
CTYHa€eThCSI HOBOMY KpeaUTOpy. SIK HACIiIOK, CTOPOHU MOXYTh 3AiicC-
HUTH YaCTKOBY 3aMiHy KpeuTopa y 3000B’13aHHi, 32 YMOB MOAUTEHOCTI
3000B’s13aHHA [8, ¢.15]. MOXIHBICTS BiACTYIUICHHSI TTOMITFHUX BUMOT
XapakTepHa HE TIIBbKM JUISI IMBUIBHOTO 3aKOHOIABCTBA YKpaiHW, a U
O1TBIIOCTI €BPONEHCHKUX KpaiH, a y TUX AepKaBax, JIe BOHO MPSMO HE
nepenoayeHo, B CHITY TMCIIO3UTHBHOCTI IOTO HOPM BOHO JOITYCKAETHCS
JIOKTPUHOIO IUBUTHHOTO TIPaBa Ta CYAOBOIO TMPAKTHUKOIO (HANPUKIIAT,
Hinepmanmu, ['penis) [9, c. 137]. AHanoriyHuii miaXig y HbOMY THUTaH-
Hi JAEMOHCTPYIOTH i MOJENbHI 3aKOHH, HIO PO3POOISINCH OCTaHHIM
JacoMm JUIs 1uieit yHi(ikamii HOpM [UBUILHOTO 3aKOHO/IABCTBA (HAIIPH-
kian, ct. 11:103 €Bponeiichkux MPUHITUITIB JOTOBipHOTO TpaBa, 2004)
[10]. Oxpemo 3a3HauMMO, 1110 B YKpaiHi HAMOLIBII MTOMIUPEHOIO TTPaK-
THUKOIO IUBLIBHOTO OOOPOTY € YacTKOBE BiJACTYIUICHHS KPEIUTOPOM
npaBa BUMOTH CIUIaTH Tpouield (IpOIIOBUX KOIUTIB), sIKI TpajWIiHO
PO3MIISAAIOTHCS B HAYIll MUBIIHFHOTO TpaBa B SIKOCTI MOAUTHHIUX 00’ €K-
TiB IUBITHHUX TIpaB [11].

om0 MOXIUBOCTI BiACTYIUIGHHS KPEAUTOPOM (BKJIAIHMK) MpaBa
BUMOTH 32 JIOTOBOPOM OaHKIBCHKOTO BKJIa Ty CJIiJl 3a3HaUMTH Take. J{oro-
Bip O6anKiBchKOTO BKIamy (cT. 1058 LK Ykpainm) posmismaeTscs Hay-
KOBIISIMH TPATUIIIIHO SIK peabHAN TOTOBIp Ta OJHOCTOPOHHE 3000B -
3anHs [12, ¢.250]. 3 ypaxyBaHHSM BKa3aHOTO, OTPUMABIIN BKJIaA, OaHK
(OopxHUK) 3000B’sI3aHMI TMOBEPHYTH BKJIAJHUKY (KPEAUTOPY) CyMy
BKJIQJly Ta CIUIATUTH MPOLEHTH 32 HUM, a BKa3aHOMY 00O0B’ 53Ky OaHKY
KOPECIIOH/TY€ TPaBO BKJIaHWKA BUMAaraTy Bl 0aHKY MOBEpHEHHS CyMHU
BKJIa/ly Ta CIUIaTH IPOLEHTIB 3a HUM. OCKIJIbKY MPaBO BUMOTH BKJIa-
HUKa JI0 0aHKY 32 JJOrOBOPOM OaHKIBCHKOTO BKJIly € 000POTO3/IaTHUM
00’€KTOM IUBUIBHUX TMPaB, TO BOHO MOXKE OyTH MaTepialbHUM 00’ €K-
TOM 3000B’s3aHb, SIKI MOKYTh BUHHKATH HA IJICTaBi Pi3HOMaHITHUX
npaBoYMHIB. Sk BOauaeThcs 3 aHanizy HopM naparpady 3 masu 71 LIK
Vkpainu, BKa3aHi HOPMH HE BCTaHOBJIIOIOTH 3a00pOHH Ha BiJCTYIIICH-
HSI [IPaB BUMOTH BKJIAJTHHKA 32 JJOTOBOPOM OaHKIBCHKOTO BKJay. Takoi
3a00poHU HEe MicTATH 1 HopMu aBu 47 11K Ykpaidau, ocKiTbKH BKa3aHi
MpaBa BUMOTH Ha OTPUMAaHHS BiJl OaHKY TpOIIEH HE MOXYTh PO3IIIS-
JIATUCh B SIKOCTi 3000B’s13aHHS, 1110 HEPO3PUBHO IOB’sI3aHE 3 0COOOI0
kpemuropa (Bkinagauk) (4. 1 cr. 515 LK Vkpainu). Ananoriqaoi npa-
BOBOI MMO3HIII1 Y IIbOMY IMHUTAHHI JOTPUMYETHCS CyoBa TpakTuka [13]
Ta OibIIicTh HaykoBIiB [ 14, ¢. 19; 15, c. 10].
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BuHATKOM 13 IIFOTO 3arajbHOTO IpaBHIJIA € BIJICTYIUICHHS TpaBa
BUMOTH 32 «IIEHCIHUM JICTIO3UTHUM BKJIQJIOM», 10 PO3MIIIYEThCS Ha
MICHCIHOMY «JICTIO3UTHOMY PaxyHKY», SIKHH BIKPUBAETHCS BKIIAIHU-
Ky 0aHKOM BiAmoBimHO 10 3akoHy Ykpainm «lIpo Hemep)kaBHE TCH-
cifiHe 3a0es3redeHHs» I HAKOMUYEHHS 3a0lla/DKeHb Ha BUILIATY
nieHcii. SIk BKa3yloTh HAYKOBIIl, TAKOTO POJY BKJIAJU MOB’sI3aHi 3 0CO-
000 BKJIaJHKUKA (TICHCIOHED), SIKOMY OaHKH BCTAHOBJIIOIOTH ITiBHUILCHI
TIPOIICHTHI CTaBKW Ta IHIII MPUBAOINBI YMOBHU JOTOBOPY, BIIIOBITHO
TakKe IMPaBO HEe MOXeE MEPEUTH JI0 IHITNX 0Ci0 y MOPSAIAKY BiCTYIUICHHS
npasa Bumoru [16, c. 218].

HeoHo3HaYHNUM € TUTaHHS 11010 MOXKJIMBOCTI BIJICTYIIJICHHS ITpaBa
BHMOTH 3a JIOTOBOPOM OaHKIBCHKOTO BKJIamy 3 (Di3UIHOIO 0C00010,
YKJIaJICHHS SIKOTO Ta BHECEHHSI BKJIAJY 3a SIKUM ITiITBEPHKEHO OINa-
HOK0 KHIDKKOK. 3a 3aKOHOM BiJJOMOCTI PO BKJIAJl, BKa3aHi B OIIaJ-
HIH KHIDKII, € MIJCTaBOI0 JIJISl PO3PaxXyHKIB 3a BKJIAJIOM MiX OaHKOM 1
BKJIATHUKOM. Briaua 0aHKIBCHKOTO BKJIaIy, BUILJIATA TIPOIIEHTIB 32 HUM
1 BUKOHAHHS PO3MOPSIKEHb BKIAIHUKA PO TIepepaxyBaHHs TPOIIIOBHIX
KOLITIB 3 PaxyHKY 3a BKJIaJI0M IHIIMM 0CO0aM 3/1iHCHIOIOTHCS] OaHKOM Y
pasi mpe’ IBJICHHS OIa{HOT KHUKKH. 3aKOH Iepe10ayae Buaady HOBO1
OIAHOT KHIKKH, SIKY BTPAuCHO BKJIaJHUKOM 200 MPUBEICHO Y HEIIPH-
JATHUHN /IS TIpejt IBJICHHS CTaH, 3a 3asBOi0 BKiIaaHuKa (ct. 1064 11K
VYkpainu), ajne He nepeadadae MOXKIUBOCTI OTPUMaHHS HOBOT OIIQIHOT
KHIKKH JIJI HOBOTO KPEJAMTOPA Y BUMIAAKY BIJICTYIUICHHS BKJIQJIHUKOM
npaBa BUMOTH 32 JIOTOBOPOM OaHKIBCHKOTO BKJIAJy. 3a3HAYMMO, IO
paHime cyJoBa MpakTUKa PO3MIAana OMaJHy KHIDKKY SK CKIIaJIOBY
NUCbMOBOI (hopMHU 10roBOpY OaHKiBchbkoro BKiany [17]. Boxnouac, six
CBIJTUUTH CyJI0Ba MPAKTUKA, TAKE BIJICTYIUICHHS MPAaB BUMOTH MOKJIH-
BE, 3 OIVISIY Ha Te, 10 YKIAJICHHS JIOTOBOPY OaHKIBCHKOTO BKJIIY Ta
BHECEHHSI CyMH O0aHKIBCHKOTO BKJIJy Ha PaXyHOK y OaHKY MOXKe TIiji-
TBEPJKYBATHUCS HE TUIBKH OIAHOI0 KHIKKOIO, a ¥ IHITUMH JJOKYMEH-
TaMu, niepedaueHUMH 0aHKIBCBKUM 3aKOHOJITABCTBOM Ta OaHKIBCHKOIO
npakTukoro [18].

CBoi 0cOOMUBOCTI Ma€ 1 Iepexij mpaB 3a JOTOBOPOM OAHKIBCHKOTO
BKIIaJy, 32 SIKUM BHECCHHSI CYMU OaHKIBCHKOTO BKIJIAJy TATBEPIKECHO
omaaHuM ceprudikatom O6ankiB. OcTaHHI € OOProBUM, HEEMICIHHUM,
OpJICPHUM I[IHHUM TarepoM, 0 iCHY€ BUKIIIOYHO Yy Maneposiii Gopmi
(cT. 1064 LIK Ykpainu, ct. 8, 26 3akony Ykpaian «IIpo puHKH KamiTamy
Ta OpraHizoBaHi TOBapHi pUHKU» ). OCKIIBKY IIHHI TIAIIEPH € CAMOCTIH-
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HUM 000pOTHUM 00’ €kTOM IuBUIEHUX mpaB (cT. 177 LUK Ykpainn), To
ocoba, 3a3HaueHa B OIIAJAHOMY cepTH(iKaTi OaHKiB, MOXe MepeaaTu
MpaBo BJIACHOCTI HA TaKUW MIHHUH Narip iHIIH 0co01 JHIe NUITXOM
BUMHEHHS MTOBHOTO (iMeHHOTO) iHmOcaMeHTy. [1{o * 10 mpaBa BUMOTH
BKJIaJIHUKA (BTACHUKA OIIQJHOTO cepTh(ikara OaHKIB) Ha oOfepiKaH-
Hsl TICJIA CIUIMBY BCTAHOBJIGHOTO CTPOKY CYMH BKJIAJy Ta IPOIICHTIB,
BCTAHOBJICHMX TakuUM ceprudikaroM, y OaHKy, sKHil HOro BHaB, TO
BOHHU OJHOYACHO TIEPEXOIATH IO 0COOH, sika Habysa mpaBo BIIACHOCTI
Ha TaKWi [IHHUH namip 3a ingocamerToM (4. 2 cT. 194; 4. 5 ct. 197 LIK
VYkpainu). Sk HacliJIOK — BiJICTYIUICHHS MpaBa BUMOTH 332 BKa3aHUM
BKJIQJIOM, SIKE HE CYNPOBOJKYETHCS MEPEAaHHsIM IIpaBa BIACHOCTI Ha
BIJITOBITHI IIHHI TTATIEPH, € HEMOXKITHBUM.

3a3HaYMMO TaKOXK, IO 3aMiHa KpeAWTopa y 3000B’s3aHHI, IO
BUHHMKA€ Ha TIJCTaBl 1OroBopy OaHKIBCHKOIO BKJaly, HE MOXKE OyTH
3IIHCHEHA, SKIIO II¢ BCTAHOBJICHO TaKuM J0roBopoM (4. 3 ct. 512 1K
VYkpainu). SIK HacHiAOK 1HOTO, HA MPAKTHUIl 3HAYHA YACTHHA JIOTOBO-
piB 0aHKIBCHKOTO BKJIQy MICTHUTH TIOJIOKEHHS PO Te, MO TepeXis 10
IHIIOT 0cOOM TpaBa BUMOTHM BKJIAJHHKA HAa MOBEPHEHHS BKJIATy abo
HWOro 4aCTHHHU, MOKJIMBUM JIUIIIE 32 HAsBHOCTI MUCLMOBOI 3roaH Ha L€
Oanky [19].

Crig 3a3Ha4YNTH, 10, HE3BAYKAIOUN Ha BCTAHOBJICHI 3aKOHOJIABCTBOM
00MEXEeHHs 11010 MOXKJIMBOCTI 3A1IMCHEHHSI pO3PaxXyHKIB 32 BKIIAIHH-
MU (JICTIO3UTHUMHM ) PaXyHKaMH BKJIQJHUKIB, HOPMAaTUBHO-IIPABOBI aKTH
HamionansHoro 60aHKy Ykpainu nmepeadaqaroTh MOXKIUBICTh HE TITBKH
MMOBHOTO, a ¥ YaCTKOBOTO BiACTYIUICHHS BKJIaTHUKOM TpaBa BUMOTH 32
JOrOBOpOM OaHKiBChKOro Bkiaay (r.a. 3.2, 3.3, 3.7 [lonoxxeHHs mpo
MOPSIOK 31CHEeHHS OaHKaMK YKpaiHU BKJIaIHUX (JIETIO3UTHUX OIepa-
1ii), 3aTBepKeHoro nocraHoBoio [Ipasninusa HarionanasHOro 6aHKy
VYipaiam Big 29.12.2003 p. Ne 1256/8577 [20] (mamami — ITonoxeHHS
po BKIAAHI onepailii). Takoi » mo3wuiii y muTaHHi m0J10 MOKIHBOCTI
YaCTKOBOTO BIJICTYILICHHS TIpaBa BUMOTH 3a JIOTOBOPOM OaHKIBCHKOTO
BKJIQJly IOTPUMYEThCS Cy/ioBa npaktuka [21] ta Haykosmi [16, c. 218].
3 TPUBOIY MOMIIMBOCTI YaCTKOBOTO BIACTYIICHHS TIpaB BUMOTH 3a
JIOTOBOPOM OaHKIBCHKOTO BKJIAY, YKJIAJIGHHS SIKOTO Ta BHECEHHS CyMU
BKJIAJTy 32 SIKUM, IiJITBEPKYETHCS ONIATHOK KHUKKOFO, CIIIJT 3a3HAYH-
T Take. OCKUIBKH 3aKOH He nepeadadac MOKIMBOCTI BUIadi 32 BKJIAJI-
HUM (IIETIO3UTHUM) PaXyHKOM, SIKHH € IMCHHUM paxXyHKOM BKJIaTHUKA,
KUTBKOX OIIaTHUX KHIMKOK Ha iM’sI pi3HUX 0Ci0, MPaBOMIpHICTH TAKOTO
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MPaBOYMHY HOBOMY KPEIUTOPY JOBEJETHCS JOBOIUTH B Cyli. B cBorO
4epry, 3a JOrOBOPOM OaHKiBCHKOTO BKJIAay, BHECEHHS CyMH BKIIaay 3a
SIKUM MTOCBITYEHO OINAHUM cepTh(iKaTOM OaHKIB, YACTKOBE MEpe/IaH-
HS TIpaB BUMOTH HEMOXIIMBE B CHIJTy TOTO, II[O 3aKOH HE Tepeadavae
MOYKJIMBOCTI JIpiOHEHHS OIIaTHOTO cepTUdikary OaHKIB, IKU € OOpro-
BUM, HEEeMiCIHHIM, MTallepOBUM OPJICPHUM LIHHUM TarlepOM.

3 omisily Ha BUIIIEBKA3aHE CJIiJ TAKOXK BU3HATH, 1110 HA MOXKJIUBICTb
BIJICTyTUIGHHS TIpaBa BHUMOTH 32 JOTOBOPOM OaHKIBCHKOTO BKJIATY
MOXYTh BILUTUBATHA HE TILIHKH HOPMH IMBIIEHOTO 3aKOHOAABCTBA, a U
nyOJIiYHO-TIPaBOBI HOPMH, 30KpeMa HOpPMaTWBHO-TIpaBoOBi akTh Hari-
OHaJIBHOTO OaHKy YKpaiHu y cdepi MpaBOBOTO PEryarOBaHHS BEACHHS
paxyHKiB, 3MIHCHEHHSI BKJIQIHUX (JICTIO3UTHHX ) OIIepalliii Ta 3ailicHeH-
HSl BAJIFOTHUX OTIeparliii.

B VYkpaini nopsok BiIKpUTTS OaHKaMH BKIAAHHUX (ICTIO3UTHUX)
paxyHKIB Ta iX peXUM BH3Ha4arOThcs HarioHanpHUM OaHkoM Ykpai-
HU (1. 6.3 cT. 6, . 7.1.4 1. 7.1 c1. 7 3akony Ykpaiau «IIpo miarixkHi
CHCTEMH Ta TiepeKas KOmTiB B YkpaiHi»). Sk Oauaetbes i3 HopM [lomo-
JKEHHSI TIPO BKJIAJHI Oriepailii, MOXKJIUBICTh MMOBHOTO 200 YacCTKOBOTO
BiZICTYIIJICHHS IIpaBa BUMOTH 3a JIOTOBOPOM OaHKIBCHKOTO BKJIa Ty 3aJie-
KUTH BijI Cy0’ €KTHOTO CKJIa/ly YYaCHHKIB MTPaBOYNHY, Ha IMTiJICTaB1 IKOTO
BiJIOyBa€THCS BiACTYIICHHS ITpaBa BUMOTH, Ta BAIIOTH BKJIATy, a CaMe.

3rigno 3 n.m. 3.2., 3.3, 3.7 m1. 3 [lonoxxeHHs mpo BKIaaHI onepamii
MOKITMBICTh BIICTYIUICHHS BKJIaJHUKOM IIpaBa BUMOTH 32 BKIIQJaMHU
Ta TPOIIEHTAMH 3a BKJIAZIOM OOMEXY€EThCS TAKMM YHHOM: a) Cy0’€KTH
TOCIIOJITAaPIOBAHHA 32 BKJIQJaM{ Y TPUBHI MOXYTh BIJICTYIIUTH IIPaBO
BUMOT'H 32 BKJIaJIOM Ta MPOLECHTaMH JIMILIE Ha KOPUCTh pe3naeHTa (iB);
0) ropuanyHa ocoba — HEPE3UICHT MOXKE BIJICTYIIMTH IIpaBa BUMOTH 3a
BKJIAJIOM IIIOJIO BUIUTATH TPOIIOBOI CyMH (BKJIAy) y HAIIOHATBHIN a00
IHO3EMHIM BaJIOTI Ta MPOIICHTIB HA Hel JIWIIe HAa KOPHUCTH 1HIIOI(MX)
ocobu (oci0) — HepesuneHTa(iB); B) (i3nyHa 0coda mpaB BUMOTH 3a
JIOTOBOPOM OaHKIBCHKOTO BKJIAJy Y HalliOHAJbHIN BaJIOTI Ta MPOLICHTIB
3a TaKUM BKJIQJIOM MOXKE 3/IIHCHIOBATHCS JIUINE HA KOPUCTH 1HIIOI(MX)
ocobu (ocib) — pe3uaenTta(iB). OTke, 3a3Ha4CHI 0OOMEKCHHS BBEICHI
JUTSL pO3PaxyHKIB MiXK Pe3UIeHTaMU/Hepe3HuICHTaMH, JieTajbHe BH3HA-
YeHHS SKHX HaBeleHo y cT. | 3akony Ykpainu «[Ipo BamoTy 1 BamoTHi
orepallii», a BKa3aHi HOPMH € CKJIaJIOBOIO BaJIFOTHOTO 3aKOHOJIABCTBA,
HOPMH SIKOTO CTOCOBHO BKJIAJTHUX (JICTTO3UTHUX) PAaXyHKIB € CTeIiaTb-
HUMH I[0JI0 HOPM IIUBUTFHOTO 3aKOHO/IABCTBA.
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B cBoto uepry, B cuity myOIi9HO-TIPAaBOBUX HOPM 3 MOMEHTY 3aIlpo-
Ba/DKCHHSI y OaHKy THMYacOBOI aJMiHICTpalil BiJCTYIJICHHS MpaBa
BUMOTH 32 JJOTOBOPOM OaHKIBCHKOTO BKJIAy 3/iHCHIOBATHCS HE MOXKE
(1. 5 ct. 32 3akony Ykpainu «[Ipo cucreMmy TrapaHTyBaHHS BKJIAIiB
¢bi3muHUX 0Ci0»).

3a 3araJbHUM TPABUJIOM JJIsl HOBOTO KpeauTopa 30epiraroTh CHILy
criocoOu 3a0e31eyeH s BAKOHAHHS 3000B’ s13aHb [IPaBa BUMOTH, 32 STKUM
BIJICTYTUIEHO KPEIUTOPOM, SKIIO 1HITIE He BCTAHOBIICHO TOTOBOPOM a00
3akoHOM. O/THAK, TOBOPSYH TIPO BiJICTYIUICHHS ITPaB BUMOTH 3a JIOTOBO-
POM OaHKIBCHKOTO BKJIAJTy, HE MOKHA OMUHYTH IMUTAHHS 1010 MyOITid-
HO-TIpaBOBUX rapanTiii DOHy TapaHTyBaHHS BKJIAIiB (Qi3UUYHUX 0CI0
(mamani — ®oun). Ha mymky HaykoBmiB, Butuiatn DoHIY Ha KOPUCTH
BKJIQJIHUKIB € BUKOHAHHIM ITyOJIYHOTO 3000B’S3aHHS, SIK€ BUHHUKIIO
Ha mijacTaBi nojaokeHb 3akoHy Ykpainu «IIpo cucremy rapantyBaHHsS
BKJIAJIB (hi3uuHUX 0CciO» [22, c.111]. Sk CBIIUUTH Cy[10Ba MpPAKTHKA, Y
pasi BiacTyIuieHHs (i3MYHOI0 0CO00I0 — BKIIQJAHUKOM 1HIIIH 0co0i, Yy
T.4. Qi3ngHIi 0c0o0i (aM) mpaBa BUMOTH 32 JOTOBOPOM OaHKiBCHKOTO
BKJIa/ly, HOBHH KpeauTop (pu) He Moe (YThb) MPETEHIyBaTH Ha OTpPHU-
MaHHS BIJIIIKOTyBaHHsI KOIITIB 33 BKJIAJIOM 32 PaXyHOK KOIITiB DOH/TY.
Taxa rmpaBoBa MO3MIIisS OOTPYHTOBYETHCS THM, IO BiJICTYIUICHHS ITpaBa
BHMOTHY HE 3MIiHIOE JIOTOBip OaHKIBCHKOTO BKIIay. Binrak HOBHIA Kpe-
IUTOp He HaOyBae cTaTycy BKJIaJHUKa B PO3yMiHHI 3akoHYy YKpaiHu
«IIpo cucremy rapanTyBaHHS BKJIaAiB (Di3MYHUX 0Ci0» Ta MOB’S3aHOTO
3 IIUM CTaTyCOM IpaBa Ha OTPUMaHHS TapaHTOBAHOI CyMH BIJIIIKOJY-
BaHHS KOINTIB 3a BKiamoM Bifg Ponmy. OTke, Marouu TOKYMEHTAb-
HO TiATBEpAKEeHI TPOLIOBI BUMOTH 10 0aHKY (OOp:KHHKA) 1010 HOro
TpOLIOBUX 3000B’si3aHb, HaOyBad NpaBa BUMOTH CTa€ KPEIUTOPOM
Oanky (6opxHHK). BogHOYac KpeaUTOPCHKI BUMOTH HOBOTO KPEIUTO-
pa, K1 IpyHTYIOThCS Ha JIOTOBOPI PO BiACTYTUICHHS ITpaBa BUMOTH, HE
MOXYTb OyTH 3aJI0BOJICHI 32 paXyHOK KOIITiB DOHITY, SKi MarOTh iHIIIE
MPU3HAYCHHS 1 CIPSAMYBaHHS (BiIIIKOAYBaHHS BKJIQJHUKAM KOIITIB 32
ixHiMU BKJIagamMu) [23].

Ha namry nymKy, Taka TO3HIIIA € IEII0 HeTOCTiIOBHOIO 3 OTIISATy Ha
Te, o DOoHJ| BU3HAE 3a CIATKOEMIIIMHU BKJIQJIHUKIB TIPaBO Ha OTPH-
MaHHS BiJIIIKOJyBaHHS, SIKE 3/IIMCHIOETHCS HA OCHOBI, MPOMOPIIHHIN
yCIIaJKOBaHUM HHMH YacTHHaM BKJany (iB), B MeXax CyMH BiJIIIKO-
IIyBaHHS, IO HajeXaya IboMy BKIAAHUKY (. 8 po3.I1l TlonoxerHs
PO TOPSIIOK BiamkoayBaHHsS DOHIOM TapaHTyBaHHS BKIAAIB (i3ud-
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HUX OCI0 KOINTIB 32 BKIJIQJaMH, 3aTBEP/HKEHOT0 PimeHHS BUKOHABYOT
qupeknii @onay rapantyBaHHs BKIaAiB ¢iznunux oci6o 09.08.2012 p.
Ne 14 (y pemakii pimeHHs BUKOHaB4oi Aupekiii ®oHay rapanTyBaHHS
BKJIaiB iznaHuX 0¢i0 Bix 26.05.2016 p. Ne 823) [24]. Sk BOauaeThcs
3 4. 1 ct. 512 LIK VYkpaiHu, ciagkoeMcTBO SK HPHUKIAJ YHIBEpCab-
HOTO NMPAaBOHACTYITHULITBA 1 BIICTYIUICHHS MpaBa BUMOTH SIK TPUKIA]
CHHTYJISIPHOTO TPAaBOHACTYITHHUIITBA € MiJICTAaBAMU 3aMiHU KpeIuTopa
y 3000B’s13aHHI. BifmoBigqHO HE 3p03yMijo, YOMY B OMHOMY BUIAAKY
3aMiHa KpeauTopa y 3000B’s3aHHI € MOXKJIMBOIO, a B iHIIOMY Hi. Ha
HAaIlly JTyMKY, 3 METOIO BUPILLIEHHS BKa3aHOI MPOOIEeMH MOXKJIMBE BHE-
CeHHs 3MiH 10 3akoHy Ykpainu «IIpo cucremy rapantyBaHHs BKJIAIIB
Gbi3UgHEX 0Ci0», AKi 6 Hamamu (i3udHIE 0c001 (aM) (HOBUH KPETUTOP
(pm), siKa (sIKi) 10 MOMEHTY 3allpOBa/DKEHHSI y OaHKY TUMYACOBOI a/iMi-
HicTpauii HaOyla MpaBo BUMOTH 3a JOTOBOPOM OaHKIBCHKOTO BKIIALY,
YKJIaZIeHOro OaHKOM 3 (i3U4HOI0 0C00010, IPABO Ha OTPUMAHHS 3 OOKY
®DoHIy BiANTKOIYBAaHHS KOIITIB BKJIAY, HA OCHOBI IIPOTOPITiHHINi HaOy-
THUM IpaBaM BUMOTHY, B MEXax CyMH BIJLIKOZYBaHHS, IO HaJie)Kana
BKJIQIHUKY. SIK BUKJIIOYEHHS 13 LHOTO HE MiJUIATal0Th BiALIKOTYBaHHIO
KOIITH 32 BKJIaAaMHU (Qi3UUHHUX 0Ci0, sIKi Oy/M 3amydeHH1 OaHKOM TicIIs
BH3HAHHS HOTO MPOOIEMHUM, 3 MOPYIIEHHSIM OOMEXeHb Ha 3aTy4eH-
HS BKJIJIiB, BCTAHOBJICHUX BiAMOBiAHUM pimeHHsM [Ipasninas Harri-
OHaJIbHOrO OaHKy Ykpainu. Ha BiaMiHy BiJ BKa3aHOTO BiACTYIUICHHS
npaBa BUMOTH 3a BKJIagoM (i3MUHOiI 0cOOM Ha KOPUCTH IOPUAMYHOT
0co0M Mae CBOIM HACHIJIKOM BTpary rapanTiii @oHy, OCKIIBKH CUCTe-
Ma TapaHTyBaHHS BKJIAJiB HE HOIIMPIOETHCS Ha BKIAOU IOPUIMYHHUX
0cCi0. AHAJIOTIYHOTO BUCHOBKY MOYKHA JIIWTH 1 I0JI0 HACIIIKIB BIICTY-
TUIEHHSI IPaB BUMOT'Y 32 BKJIAJOM IOPUANYHOT 0COOM Ha KOPUCTH (i3ny-
HOi 0COOM, OCKUIBKH 13 3QJIMIIKy KOUITIB BKIQJy OPUAMYHHX OCI0
perynsipauii 30ip 1o @oHIy HE crutadyeTbesa. BBaskaemo, 1o 3ampo-
BQ/KCHHS 3a3HAYCHUX 3MiH HE NMOBHHHO NPHU3BECTU 10 30UIBLICHHS
BuTpar OoHpy, ockiiabky Bumiata oHIOM BiAIIKOTYBaHHS KOILITIB 32
BKJIAZIOM Oyjie 3/iMCHIOBATHCH JIMIIEC Y MEXKaxX CYMH BiJIIIKOYBaHHS,
110 HaJeXalla BKJIAIHUKY.

OTxe, y LIMBUIBHOMY 3aKOHOZIABCTBI YKpaiHHU MPaBO KpeIuTopa Ha
BiZICTYTIJICHHSI BUMOTH JJO OOp>KHHKA 1HIIIH 0C001 BCTAHOBJICHO 3aKOHO-
JIABIEM SIK 3arajbHuid 1038171, CTOCOBHO BIJICTYIICHHS TIpaBa BUMOTH
y T'POLIOBHUX 3000B’sI3aHHAX BKa3aHE 3yMOBJIEHO TUM, 110 32 3araJIbHUM
NPaBUJIOM MPAaBO BUMOTH Ha OTPUMAaHHS IPOILEi HE MOXe po3misija-
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THCH B SIKOCTi 3000B’sI3aHHS, SIKE HEPO3PUBHO TIOB’s13aHE 3 0COO0I0 Kpe-
JIUTOPA, BUHSATKOM 13 BKa3aHOTO € TIPaBO BUMOTH 32 «IICHCIMHUM JICTIO-
3UTHUM BKJIQJI0OM», [I[0 PO3MIIIYETHCS HA MEHCIHHOMY «JICTIO3UTHOMY
paxyHKy», SKHHA BiIKDUBAE€TbCS BKIAAHUKY OaHKOM BiJIIOBITHO IO
3akony Ykpainu «IIpo HenepikaBHe TieHciliHEe 3a0e3neucHHs». [lopsin
13 UM B YKpaiHi iCHYIOTh OKpeMi 0OMEeKEHHsI JUIs BiZICTYIIICHHS TpaB
BHMOTH 3a JIOTOBOpaMu 0aHKiBCHKOTO BKJIa/TY, IKi BCTAHOBIIEHI HOpMa-
MU ITyOIIIYHOTO 3aKOHOAABCTBA. B CBOIO Uepry, B CHITy ITPaBOBOT PUPO-
IV TIAIIEPOBUX OPJEPHUX LIHHKUX MarepiB BiACTYIJICHHS paBa BAMOTH
BKJIaIHHKA (BIaCHHMKA OIMIAIHOTO cepTh(dikara OaHKIB) Ha OJep>KaHHS
TTICJISI CTUTUBY BCTAHOBIIGHOTO CTPOKY CyMH BKJIAJTy Ta TIPOIICHTIB, BCTa-
HOBJICHUX TaKUM CEpTU(IKaToM, y OaHKY, IKUI HOTO BUAAB, MOXE BiJl-
OyTHChH JHIIIE B CHITy 3aKOHY, B pasi mepexoay A0 iHImoi ocoOu mpasa
BJIACHOCTI Ha BiJIOBITHWH IIIHHAY TaImip Ha MiJICTaBl BYNHEHOTO 1H/I0-
caMeHTy. 3aKOHO/IaBCTBO YKpaiHH mependadac MOXKIMBICTh YaCTKOBO-
O BIJICTYIUICHHS ITPaB BUMOTH 32 JIOTOBOPOM OaHKIBCHKOTO BKIIQ/TY SIK
3araabHUH 103B11. OHAK 33 TOTOBOPOM OAHKIBCHKOTO BKJIa Ty, BHECCH-
Hsl CYMU BKJIaJly 32 SIKUM ITOCBITYEHO OIIaJIHUM CepTH(iKaToM OaHKIB,
YaCTKOBE MEpEIaHHs NIPaB BUMOTH HOBOMY KPEIUTOPY HEMOXKIIUBE B
CHJTY TOTO, ITI0 3aKOH HE Tiepe1dadae MOKIUBOCTI IPIOHSHHS OIIaTHOTO
ceprucdikary 6ankiB. [IpobieMaTHIHOIO € TAKOK MOXKJIMBICTh 4aCTKO-
BOTO BiJICTYIUICHHS IpaBa BUMOTH 3a JJOTOBOPOM OaHKIBCHKOTO BKJIATY,
YKJIQJICHHS SIKOTO Ta BHECEHHS BKJIJY 3a SIKUM IOCBIIYEHO OIIAIHO0
KHIDKKOIO, OCKIUJIBKH 3aKOH Ta OaHKIBCBHKI IMpaBHiia HE IMependadaroTh
MOXJIMBOCTI 0(pOpMIICHHS 0aHKOM KiIBKOX OIQJHUX KHIDKOK Pi3HUM
ocobaM Jiisi OTPUMAaHHS BKJIQJy 332 IMEHHHUM BKJIQJIHUM PaxXyHKOM
BKJIQJTHHKA.
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D’yachenko Tetyana. Assignment of the right of the vimoga to the bank
deposit agreement to the civil legislation of Ukraine

In the civil legislation of Ukraine, the right of the creditor to transfer the
vimoga to the owner of the individual was established by the legislator as a
zalny dialed. The granting of the right to vimoga for penny goiters, it has been
stated that because of the far-flung rule, the right of a vimoga to reject from a
bank of pennies cannot be seen in the likeness of a goitre, as it is not necessarily
a credit You can apply for a “pension deposit”, so you can be promoted to a
pension “deposit rakhunka”, which is recognized by the bank’s depositor in
compliance with the norms of the Law of Ukraine “On non-permanent pension
security”. The order from the cim, in Ukraine, to determine the environment for
the assignment of the rights of the vimoga for the bank deposit agreements, as
established by the norms of the public legislation. In its turn, by virtue of the
legal nature of th e paperwork order of the central paper, the granting of the
rights of the vimoga contributor (the master of the merciful certificate) to obtain
the written line, sum the contribution that percentage, established by such a
certificate, in the form of a bank, whatever the law at the time of the transition
to the third individual of the right of power to the final price of papier on the
submission of the endorsement. Legislation of Ukraine to transfer the possibility
of a partial assignment of the rights of a vimoga under an agreement of a bank
deposit as a call. However, according to the bank deposit agreement, the sum
made to the deposit for the one dedicated to the merciful certificate, the transfer
of the rights of the vimoga to the new creditor is not possible due to the fact that
the law does not transfer the possibility of crushing the merciful certificate to
the paper order. Problematic € so is the possibility of a partial assignment of the
right to a bank deposit under an agreement for a bank deposit, placing a deposit
on a deposit for a merciful book, some law and bank rules do not transfer the
possibility of a book issued by the bank to a particular bank.

Key words: bank deposit, bank deposit agreement, bank, depositor, interest,
money, monetary obligation, interest, securities.
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LLOAO MATEPIAJIbHOIO OB’E€EKTA 30B50B’A3AHHA,
LLIO BUHUKAE HA MNMIACTABI 4OIrOBOPY NMNO3UKMW,
3A UUBINIbHUM 3AKOHOOABCTBOM YKPAIHU

Jocnioocennio mamepianvhuti 06’ ekm 30006 S13aHHs, WO SUHUKAE HA NiO-
cmasi 002080py NO3UKU, Y YUBIILHUX NPABOBIOHOCUHAX. Aemopom 3pobneno
BUCHOBOK, W0 00 BKA3AHO20 00 €KMa MOJICYymb 6ymu giOHeceHi He MilbKU pel,
BUZHAYUEHHI POOOBUMU OZHAKAMU, BKAIOUAIOYU 20MIBKOBT 2POUL08i Koumu (6auK-
HOmMU, MOHemuU) ma naneposi YyinHi nanepu, a i 6e320MmisKosi 2pouilosi Koumu,
eeKmponHi YinHi nanepu, a 3 NeGHUMU OOMEdCeHHAMU U THO3eMHA BAIOMd
(comisrosa ma 6€320mMi6Ko6a), eneKMpPOHHI ePOLLI, HOMIHOBAHT V SPUBHI.

Knwuosi cnosa: nosuxa, 00206ip no3uxu, 30008 sA3aHHA, MamepiaibHUl
00’ckm 30006 's13aHH5, epouti, 2pouiose 30008 A3aHHs1, YIHHI nanepu, eleKmpon-
Hi epowi, peui, BU3HAYEHH] POOOBUMU OZHAKAMU.

Plavich Igor. Regarding the material object of the obligation that arises
on the basis of the loan agreement, according to the civil law of Ukraine

The statute is assigned to the end of the material about the goiters, which is
the result of the contract, from civil pravovidnosyns. The author of fractions of
visnovoks, before the said object, may be not only speeches, but not only
speeches, but marked by generic signs, including the ready-made pennies
(banknotes, coins) and paper central papers, but also without fancy ones, large
Foreign currency (gotivkova and bezgotivkova), that electronic penny in the
hryvnia.

Key words: loan, contract loan, goiters, material objects of goiters, pennies,
pennies of goiters, priceless paperwork, electronic pennies, speeches, generic
signs.

LK VYkpainn Bu3Hauae Iepermik 00’ €KTiB IMUBUILHUAX TIPaB, aje He
Ha/la€ BU3HAUYEHHsI BKa3aHOI nmpaBoBoi kateropii. Lle 3ymoBmtoe motpe-
Oy B JOCHIDKEHHI IMPAaBOBOTO CTAaTyCy OKpeMHX 00’€KTiB HHBIIBHUX
MpaB y KOHTEKCTI MOXKIIUBOCTI OCTaHHIX OyTH MaTepialbHUM 00’ €KTOM
3000B’s13aHHS, [0 BUHUKAE Ha MiJICTaBl JOTOBOpPY MO3UKHU. Bin crany
PO3pOOKH BKa3aHOI HAyKOBOI MPOOIEMAaTHKHU 3aJIC)KUTh €PEKTUBHICTH
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MPABOBOTO PETYIIOBAHHS TMO3WKOBHX IPABOBIJIHOCUH Yy IMBLIBHOMY
npasi YKpaiHH.

[lo3ukoBMM BigHOCHHAM B YKpaiHi NMPHUCBSIYEHO YMMAJO yBard B
JIOCITIIJDKEHHSIX YKPaTHChKUX HAYKOBIIIB. BoHOYAaC KOMITJICKCHI HAYKO-
Bi JIOCHIDKCHHS MaTepiaibHOTO 00’ €KTa 3000B’I3aHHS, 110 BUHUKAE Ha
MijIcTaBi IOTOBOPY MO3UKH, B YKpaiHi OCTaHHIM 4acoM HE POBOIWIIU-
cs1. Cepen HAyKOBUX pO3pOOOK 32 BKA3aHOO MTPOOIEMATHKOI0 OCTaHHIM
yacoM Tpeba HazBatu myOmikamii [.A. Beskimy6oro, O.B. Kpusenaw,
.. Jlycnennka, b.I1. Kapnayxa, O.M. Comnosiioa, €.0. Tynuupkoi,
B.II. Slnumena ta iH. MeTOI0JIOTIYHY OCHOBY JIOCITI/PKEHHS] CTAHOBHUTD
CHCTeMa 3araJlbHUX Ta CIeI[ialbHUX METOJIB HayKOBOTO ITi3HAHHS,
30KpeMa JTiaJeKTUYHUN METOl, ICTOPUYHUI METOJ], METO]] CUCTEMHOTO
aHaiizy, (opMaIbHO-JIOTIYHUN METOI, MOPIBHAILHO-TIPABOBUN METO,
METOJI TIIyMa4€HHs IPaBOBUX HOPM TOIIIO.

Ilin marepiabHUM 00’€KTOM 3000B’sI3aHHS B HUBIIBHOMY IpaBi
HayKOBII, SIK IPAaBUJIO, PO3MIAAAIOTh MaifHO (ToBap, rpomi) [1, ¢.156;
2, ¢. 2-13]. 3rigno i3 wactunoto 1 crarti 1046 LIK Ykpaiau marepiaib-
HUM 00’ €KTOM 3000B’sI3aHHS, 1110 BUHUKAE HA TT1/ICTaBi JIOTOBOPY IO3H-
KM, € TPOIIOBI KOWITH a0 1HII pedi, BU3HAYEHI POJIOBUMH O3HAKAMH,
SKi TIO3MYAIBHUK OTPUMYE Y BIIACHICTh. 3a3HaueHe CBIAYUTH PO TE,
10 3a3HAYCHUH MiJXi] HAllIOHAJBLHOTO 3aKOHOMABLS B LIbOMY IHTaH-
Hi € HACIIJAKOM peleNIlii MOoJI0KeHb PUMCHKOTO MTPUBATHOTO TIpaBa, a
came TOJIOKEeHb I0/I0 JIOTOBOpPY Mo3uku «mutuumy» (D. 44. 7. 1.2.)
[3, c.164].

3rifiHo 13 3aKOHOM peui, BU3HAUEHHI POIOBUMH O3HAKaMH, XapaKTe-
PU3YIOTHCS O3HAKaMH, IO BJIACTHBI YCIM pedaM TOTO K POy, BUMIpIO-
IOThCSl YHCJIOM, Baroro, Miporo. 3ajIeKHO BiJl TOTO, UM BiJHECEHI peui
IO IHINBiTyaTbHO-BU3HAYEHUX peueii abo pedeil, BH3HAYCHUX POIOBH-
MU O3HAaKaMH, BOHH € HE3aMiHHUMU a0o 3aminHuMH (4. 2 cT. 184 1K
VYipaian). OTxe, ocTaHHS KIacu(piKaIis pevaei € OXiTHO0 BiJT MOILTY
pedeil Ha peui iHIUBiAyalTbHO-BU3HAYEHI Ta pedi, BU3HAYCHI POIOBH-
MU O3HAaKaMu. SIK HACHiOK IThbOTO, HA AYMKY JOCIHIiTHUKIB PUMCBHKO-
T'O IPUBATHOTO TPaBa, B SIKOCTI MaTepiaJbHOro 00’ €KTa 30008’ sI3aHH,
10 BUHUKAE Ha IMiICTaB1 JOTOBOPY MO3UKH (mutuum), BUCTYIAIH CaMe
3amiHHI pedi [4, ¢.394], mo XapakTepHO Il Cy4acHOTO IMBLILHOTO
3aKOHOJIaBCTBA OLIBIIOCTI KpaiH KOHTHHEHTAJILHOT CUCTEMH ITPaBa.

Y IOKTpUHI IUBUIBHOTO TpaBa Pedi, MO BHU3HAYAETHCS POJOBUMHU
O3HaKaMH, HaJIeKaTh, 30KpeMa, 0 PyXOMHUX, MOJAUIBHUX [5] Ta CHIOXKH-
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BUMX peuelt [2, ¢.652]. Onnak moxkHa noronutucs 3 A.I. KapaneroBum
y TOMY, IO JUIsl JIOTOBOPY MO3WUKU 3HAYCHHS Ma€ KPUTEpid 3aMiHHO-
CTi, @ HC KPUTEPIil CIIOKUBAHOCTI, OCKUJIbKU TMO3UYAILHUK MOXE U He
CIIOKUATHU pid, a PO3MOPSIAUTHCA HEro iHakmie [6, c. 54]. Cmix Takox
3a3HAYMTH, 110 OLIBIIICTh HAYKOBIIIB BITHOCATH JI0 pedeil, BA3HAUYSHUX
POJOBUMH O3HAKAMH, JIUIIIE PyXOoMi pedi. IcHye 1 mpoTuiexkHa npaBosa
MO3UIIis], 3TITHO 3 KO JOIMYCKAEThCS BIAHECCHHS JI0 PeUeH, BU3HAYE-
HUX POIOBUMH O3HAKaMH, OKPEMUX HEPYXOMUX peueit [7, ¢.95]. Omnak
BKa3aHe B I[IJIOMY HE XapaKTEePHO JIJIS IIUBUTLHOTO 000pOTy YKpaiHH.

Kpim Toro, cimix marum Ha yBa3i, II0 BiAHECEHHS peyi 10 peyeid,
BU3HAYCHUX POJIOBUMH O3HAKAMHU, 3aJISKUTh HE TUIBKH BiJ CyTO MPH-
POIHUX BIACTUBOCTEH pedi, a # BiJ BOJICBUSABICHHS CTOPIH JOTOBODY,
OCKIJIbKH 3aJIe)KHO BiJl BU3HAYCHHS Y JJOTOBOPi MO3MKH MaTepiaibHOTO
00’€eKTa 3000B’sI3aHHS, 1[0 BUHUKAE HA HOro IiJCTaBi, O 0CTAHHLOI'O
MOXe OyTH BiJlHECEHa IEBHA KUIbKICTh pedel, sika B 1HIIUX JJOTOBO-
pax (HampuKiIa, KymiBIi-TIPOJaKy, MiHH, TIOCTaBKH TOIIO) MOXKe OyTH
IHIMBiTyalti30BaHa B SIKOCTI 1HIWBIya IhbHO-BU3HAUYCHUX PEUCH.

OxpeMo 3a3HaYMMO, 110 B Cy4YaCHOMY LIUBUILHOMY 000POTI B SIKOCTI
MarepiajbHOTO 00’€KTa 3000B’sI3aHHS, 1110 BUHUKAE HA T1JICTaBI JIOTO-
BOPY MMO3UKH, BUCTYIIAIOTh [IEPEBAYKHO I'POILIOBI KOIIITH, HA 110 3BEpPTa-
JIM yBary mie pajsHchKi nuBimicTa [8, ¢.316]. ToMy mij BIUTMBOM BKa3a-
HOI 3arajJbHOCBITOBOI TEHACHLIT y pO3p0o0JIeHNX ocTaHHIM yacoMm y €C
MOJICJIbHUX 3aKOHaX €JIMHUM MaTepiaJlbHUM 00 €KTOM 3000B’s3aHHS,
10 BUHHWKAE HA IIIJICTaBl JOTOBOPY MO3MKH, BU3HAYEH] POl (Hampu-
kiam, 1. (2) po3a. IV.F-1:101 MogensHHX TIpaBHIT €BPOTIEHCHKOTO TIPH-
BarHoro npasa, 2009).

OTxe, rpoiui (TPOLIOBi KOIITH), B IKOCTI SIKUX 3aKOH BH3HAYa€E IPoO-
IIOBY OAMHUINO YKpainu — rpusBHIO (4. 1 cT. 192 LIK Vkpainn), € Haii-
OLTBII TIOMTUPEHUM MaTepialbHUM 00’ €KTOM 3000B’sI3aHHS, 1110 BHHH-
Ka€ Ha IiJCTaBi JOTOBOPY TMO3HMKH. 3a3HAUEHE CTOCYEThCS HE TUIbKU
TOTIBKOBUX I'POIIOBUX KOIITIB, IO iCHYIOTh Y (hopMi OAHKHOT, MOHET
(popmi rpomoBux 3HakiB) (cT. ¢T. 177, 184 11K Ykpaiuu), a ii Oe3roTis-
KOBHUX TpomoBuX KomTiB (4. 3.1 ct. 3 3akony Ykpainu «IIpo miarixHi
CHCTEMH Ta IlepeKa3 KoWTiB B YKpaiHi»). Ha nymky Oinbmiocti cydac-
HUX IUBLTICTIB, TOTIBKOBI rpoiii € pedamu [9, c. 290], a 6e3roTiBKOBI
KOIITH 3a CBOEIO MPABOBOIO TPUPOJIOI0 € HE peyamu, a 3000B’s3alib-
HUMH TIpaBaMU BUMOTH KiieHTa 1m0 Oanky [10, c. 157]. Sk macmimok,
B cuiy 4. 1 ct. 1046 LK Ykpainu, sika nependavyae nepeqaHHs Mare-
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pianbpHOTO 00’€KTa 3000B’s3aHHS, 110 BUHUKAE HA ITiJICTaBl JOTOBOPY
MO3MKH, Y BIACHICTh MMO3MYANIbHIKA, Ha TYMKY YaCTHHH NPAaBO3HABLIIB,
0e3roTiBKOBI I'POIIOBI KOIITH HE MOXYTh OyTH HajaHi y mo3uky [11].
[H1IT1 HAYKOBITi, TTO3UITIFO TKUX MU HIATPUMYEMO, 32 YMOB, KOJTH 3aKOHO-
JABCTBO HE OOMEXKY€ BUKOPUCTAHHS O€3rOTiBKOBHUX I'POIIOBHUX KOIUTIB
JUTsl IOBEPHEHHS TIO3UKH, 8 HABIAKH, 0OMEKY€ 3/11HCHEHHS TOTIBKOBUX
PO3paxyHKiB, BBAKAIOTh, 1[0 KOHCTPYKIIisSl IOTOBOPY MO3UKH OXOILTIOE
TIepeaHHs TPOIIeH sIK y TOTIBKOBIiH, Tak i 0e3roTiBKoBiit (opmi, y
3B’SI3Ky 13 UMM CJIiJI TOBOPUTH HE TMPO PIBHICTH 00 €KTIB (TOTIBKOBHX
Ta 0E3rOTIBKOBUX I'POIIIEi), a [0 CTOCOBHO SIK TOTIBKH, TaK i 0€3roTiB-
KOBHX T'POIIOBHX KOIITIB 3aKOHOIABCTBOM IepeadadyeHnii OHaKOBUI
TIpaBoBUH pexuM [6, c.51, 12, ¢.6].

V KOHTEKCTI IFOr0 MAaeMO 3a3HauuTH Take. OOWABI BUIEBKAa3aH1
¢dopMu rpouieli BUKOHYIOTh OCHOBHY (PYHKILIiIO Ipomed — (QyHKIiIo
3aKOHHOTO I1aTikHOTro 3aco0y (4. 1 ct. 182 LIK Ykpaiuu), i Taka kare-
TOPisl CTOCYETHCSI BUKIIFOYHO TPOIIOBOT ONMHUII (TPUBHSA) HE3AIEKHO
BiJl ii HOCIiS, 32 YMOBH, 110 TaKWH HOCIH BHU3HAHWH B SKOCTI 00’€KTa
OUBUIBHUX IIpaB, IO NPU3HAYCHUH Al 00Ky TPOLIOBUX OIWHHIIB.
OTxe, 3aKOHHUH TUIATDKHUN 3aci0 BU3HAYAETHCS Yepe3 TPOILIOBY OfIU-
HUIIO — TPUBHIO, a HE Yepe3 IPOIIOBi 3HaKH (OaHKHOTH, MOHETH). Tomy
BiJICYTHICTh TIpaBa BIACHOCTI Ha OE3TOTIBKOBI POl HE MOXKE Oy TH TTijI-
CTaBOIO JUIsI BACHOBKY PO OOMEXEHHS ITPaB y4aCHUKA UBLIBHUX BiJl-
HOCHH Ha TaKi rpoii, TUM OibIiIe, 0 B HUBIIBHOMY 000pOTI rpomam
npUTaMaHHa TIepMaHeHTHA TpaHchopMallis i3 ojHiel GopMu B iHIIY, 1
HaBIAKM. 3a3HAUYUMO 1 Te, 110 MOXKJIMBICTh HaJlaHHsI Y IO3UKY Ipolueit
y 06e3roTiBKoBiil hopMi B YKpaiHi JOMYCKAETHCS HOPMAaTHBHO-IIPABOBH-
MU akTamu HanionansHoro 6anky Ykpainu [13] Ta He 3amepedyeThest
CyZnoBoI0 TpakTukoio [14]. OTxe, MOXKIMBICTh BUKOPHCTAHHS TPOIIEH
y 06e3ToTiBKOBiit popMi B IKOCTI MaTepialbHOTO 00’ €KTa 30008’ I3aHHS,
10 BUHUKAE HA MiJICTaBi JIOTOBOPY TO3HMKH, € 00’ EKTHBHUM HACIIiIKOM
Jematepianizamii TpomoBOi MO3MKH, IO XapaKTePHO HE TiNbKH JUIs
3aKOHOJaBCTBa YKpaiHw, a i iHmmx kpain [15].

3 omrsamy Ha BUIIEBKa3aHe HasBHICTH y cTtarti 1046 LIK VYkpainu
MOCHJIAHHS Ha TIEPeXiJI mpaBa BIACHOCTI Ha TPOIII € TPAJUIIIEI0, iICTO-
PUYHO 3aII03WYEHOI0 3 PUMCHKOTO MPHUBATHOTO TpaBa, SKe HE 3HaJO
0e3roTiBKOBUX TPOIIEH B iX Cy4acHOMY PO3yMiHHI. SIK HaciioOK BKa-
3aHOTO B 3aKOHOJABCTBI 0ararhboX KpaiH Ta MIKHAPOTHUX MOMEITHEHUX
3aKOHAX BU3HAYCHHS JOTOBOPY MO3MKH HE MICTUTh IIOCHJIaHb HA IEpe-



82 Lepoicasa i npaso e Bunyck 90

XiJ] TIpaBa BIIACHOCTI Ha MaTepiaibHUi 00’ €KT 3000B’13aHHS, 1[0 BUHU-
Kae€ Ha MiJIcTaBi JOrOBOPY NMO3UKH (Hampukian, ct. 2312 LK kanancekoi
npoBinmii KBebek, ct. 396 30008’ s13a1pHOTO 3aK0HY EcToHChKOT Pec-
myomikn, ct. 488, 607 HILY, 1. (2) po3a. IV.F-1:101 MonensHuX mIpaBI
eBporneichKoro nmpuBarHoro mpasa (2009) tomo). 3 oAy Ha BKa3aHe
3a3HaueHi nonokeHHs 4. 1 ct. 1046 LUK Ykpainu MokHa po3IIsiiaTh sIK
MEBHUM YMHOM 3acTapijii i Taki, 10 He BPaXOBYIOTh CBITOBUX TEH/CH-
Iif BUTICHEHHS TOTIBKOBHUX PO3paxyHKiB O€3TOTiBKOBHMH.

T'oBopstuM TIPO TPOIIOBI KOINTH, HE MOYKHA HE 3a4ENUTH MUTAHHS
10/I0 MOXKJTMBOCTI BiZJTHECCHHS JI0 MaTepiabHOrO 00’ €KTa 3000B’s13aH-
H$l, 1110 BUHUKA€E HA MiJICTaBi OTOBOPY MO3HMKH, €ICKTPOHHUX TPOIIEH
(a. 1 cT. 15 3akony Yipainu «IIpo mrati>kHi CHCTEMH Ta ITepeKas KOIITiB
B YkpaiHi»). He3Baxkaroun Ha Te, IO Ha IIei Yac cepejl MpaBO3HABIIB
BIJICYTHS €IHICTb Y IOIVIAaX Ha MPaBOBY MPUPOLY €ICKTPOHHHUX I'PO-
nreld, Mu migTpUMyeMo B 1boMy nutanHi nozumnito C. 1. lumon, Ha
TIEPEKOHAHHS SKOI «eJIEKTPOHHI IPOIITi € IPUBATHUMHU TPOIITUMA, TOOTO
TaKWMH, [0 €MiTOBaHI OaHKOM 32 OCOOWCTHM 3BEpHEHHSIM KOPHCTY-
Baya Ta 3a0e3MevyloThCsl pealbHUMH IpomrMa. BoHM BigMiHHI Bif
rpoIled THM, III0 HE € YHIBEpCaIbHUM 3aCO00M ILJIATEXKy Ta MpHUiiMa-
FOTBCSI TUTBKHU y BIJATIOBIIHHUX IJIATDKHUX CHUCTeMaX. BoHm € Hamepen
CIUTAY€HUMHU TPOIIMMA. .. BOHH HE € 3aKOHHUM 3aC000M IrIaTexy» [16,
c. 36—41]. Tomy, HE BIAIOYUCH Y HAYKOBY MOJIEMIKY 3 BKa3aHOTO TUTaH-
HSl, MAEMO 3a3HAYUTH, IO 3 ypaxyBaHHSIM MOJOXKeHb cTarTi 15 3ako-
Hy Ykpainn «lIpo muaTikHi cHCTEMH Ta Tepeka3 KOIITIB B YKpaiHi»
Ta TaBu 4 IlookeHHS PO eIEKTPOHHI Tpolm B YKpaiHi, 3arBep-
mxeHoro IlocranoBoro Ilpasninns HamionaneHoro Oanky Ykpainu
Big 04.11.2010 p. Ne 481 [17], BUKOpPUCTAaHHS €NEKTPOHHUX TPOIIEH,
HOMIHOBaHHX Y HaI[IOHAIBHIN BaJIOTI B SIKOCTI MaTepiajJbHOTO 00’ €KTa
3000B’s13aHHS, 1[0 BUHUKAE Ha IiJCTaBl JIOTOBOPY TO3HUKH, MOYKIJIABE,
ajie Juile Y TIO3MKOBUX BiTHOCHHAX, II0 BUHUKAIOTh MiX (PI3UYHUMU
ocobamu.

JIuCcKyCIHHUM Yy HayIll 3aJIMIIAE€THCS 1 MUTAHHS I0I0 MOYKJIMBOCTI
BUKOPHUCTAHHS B SKOCTI MaTepiallbHOTO 00’€KTa 3000B’sI3aHHS, IO
BUHUWKA€E Ha TIiJICTaBi JIOTOBOPY MO3UKH, 1HO3EMHOI BaIIFOTH. 3TiJHO i3
3aKOHOM OCTaHHS € 00’ €KTOM IMBUILHUX MPAaB Ta BAJFOTHOO HIHHICTIO
(ct. 192, 193 LIK Ykpaiaw). OqHak, HE3BAXKAIOUH HA T€, 110 MOJIOKEH-
HS TIPO 1HO3EMHY BaJIIOTy PO3MIillleHi Y YacTHHI apyTii ctarti 192 1K
VYkpaiau «lpomri (TpomIoBi KOIITH)», B AOKTPHHI MUBITBLHOTO TpaBa
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iHO3eMHa BaJIOTa, SIK MPAaBHJIO, HE PO3IVISIIAETHCS B SIKOCTI TPOLICH,
30KpeMa uepes Te, 10 BOHA He € 3aKOHHUM 3ac000M TIIaTexy Ha TepH-
TOpil KpaiHu, Xo4a ii BUKOPHCTAHHs Ha TEpUTOpii YKpaiHU B SKOCTI
TAKOI0 y BaJIOTHUX BIJHOCHHAX B OKPEMHX BHUIIAIKaX JO3BOJIETHCS
CrenialbHUM 3aKOHOAAaBCTBOM (CT. 5 3akoHy Ykpainu «IIpo Bamoty i
BaJIFOTHI OTepariii).

Sk BKa3yrTh MOCHIIHMKH, 3a 4aciB il crarti 168 K YPCP
(1963 p.) cynoBa mpakTHKa BUXOAMIIA i3 TOTO, IO iHO3EMHA BaIOTa
He Moxe OyTH MaTepiallbHUM 00’ €KTOM ITO3HKH, aJie 3 HAa0yTTSIM YHH-
Hocti LIK VYkpainu (2003 p.) curyauis 3miHunacs, i iHo3eMHa BaJioTa
CTaja BUCTYNAaTH B SIKOCTI MpEAMETa JOTOBOPY MO3MKH, OCKIIBKH
3aKOHOJIABCTBO IMIIEPATUBHO HE 3a00pOHSIO0 (QiI3MIHIM 0c00aM MaTH
y BJIACHOCTI 1HO3EMHY BaJIIOTY Ta PO3MOPSIXKATUCSA HEIO, 3 JOTPHU-
MaHHSM TPaBWII, Nepea0adeHnX CIelialbHUM 3aKOHOIABCTBOM [ 18,
c. 17-18]. OnHak, OCKiIBKY 3000B’SI3aHHSI MO0 MOBEPHEHHS MMO3H-
KU € TPOIIOBHM, B CWIy ToyioxkeHb ctateit 192, 533 LK VYkpainu,
AKi Tiepeadavaty, o rpoIoBe 30008’ I3aHHS Ma€e OyTH BUKOHAHO Y
TPUBHSX, Ta nojoxkeHb crarti 5 Jlekpery Kabinery MinictpiB Ykpa-
iHn «IIpo cucTemy BaJIOTHOIO PEryirOBaHHS Ta KOHTPOJIO» (Haxa-
mi — Jlexper), SKi BUMarajau OTpUMaHHs 1HIWBIIyaIbHOI JEH311 s
BUKOPHUCTAHHS 1HO3EMHOI BAJIIOTH Ha TepHUTOpPii YKpaiHu sk 3aco0y
IIaTeXY, 32 BIICYTHOCTI TaKoi JIiLleH31], MOBEpHEHHS MO3UKH, OTPH-
MaHOT B IHO3€MHIi BJIIOTI, SIK 1 CIJIaTa MPOIICHTIB 32 HEK, MaJlu BiJi-
OyBaTHCs BUKITIOYHO Y TPUBHI. 3a3HaY€HA MIPaBOBA MTO3HIIiS IOMIHYBa-
7a B cynoBiit mpaxtui [19], ane 3 gacom Oyrna KapAWHaIBFHO 3MiHEHA
Ha MPOTHJICKHY NMOCTaHOBOIO Benukoi nanaru BepxoBHoro cymy Bif
16.01.2019p. (crpaBa Ne 373/2054/16-11) [20]. OqHak Bka3aHa Cyz0-
Ba MPaKTHKa € TaKOI0, IO 0a3yeThCsl HA aHAII31 MOJIOKEHB JleKpeTy,
KU BTpaTuB YHHHICTH. 110 % 10 unHHOTO Ha 11e# yac 3akoHy YKpa-
iam «IIpo BamtoTy 1 BaNFOTHI OTepalii», TO OCTaHHii 3allpoBaiuB Mpa-
BOBE PETYJIIOBaHHS BAJIOTHUX OIEpaliil 3 ypaxyBaHHSM NPUHIHITY
cB00OO/M X 3/IHICHEHHSI.

'V KOHTEKCTI BHIIIEBKa3aHOTO MoKHa rmoronutucs 3 b.I1. Kaprayxowm:
posmsinatoud HopMu 3akoHy Ykpainu «IIpo BamoTy i BamtoTHI ome-
pauii» Kpi3p Npu3My 3araibHOJ03BIILHOTO MPUHLUITY MOHATTS «3aci0d
TUIATEeXKY» B KOHTEKCTI CT. 5 BKa3aHOTO 3aKOHY CIIii PO3YMITH BY3bKO,
SIK CTIIATY IIIHU 3a Ha/IaHi ToBapH, podoTtH, mocimyru [21, ¢. 21]. 3 ors-
Iy Ha Te, o B cTpykTypi LIK Vkpainu 1orosip mo3uku BiiHECEHO 10
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JIOTOBOPIB 3 HAAAHHS MOCIIYT, i 3aC000M IIJIaTeXy CTOCOBHO JIOTOBO-
PY MO3MKH CJIi/1 BBXKATH TUIATEXK1 31 CIIIATH MO3MYaIbHIKOM ITPOLICHTIB
Ta HIIMX BaPTICHUX €JIEMEHTIB JIOTOBOPY MO3MKHU (KOMICiT) TOIIO.

3 omisay Ha BHILEBKAa3aHE, 3 YPaxyBaHHSIM IOJIOXKEHb CT. 2. 4, 5,
9 3axony Ykpainu «IIpo BamoTy 1 BaJOTHI omepauii», MOKHA JIHTH
HACTYNHUX BUCHOBKIB: &) OCKIJIbKH HaIaHHsI TO3UKH B 1IHO3EMHIH BaJIIO-
Ti IMIIEPAaTUBHO HE 3a00POHEHO 3aKOHOM, B CHJIY MPHHIIUAITY CBOOOIU
301MCHEHHS BaJIOTHUX OIEpalili, a TaKoK HMPUHIMITY BEPXOBEHCTBA
npaBa (ct. 8 Korcrutynii Ykpainu), Ha Teputopii YkpaiHu iHO3eMHa
BaJroTa (TOTIBKOBA, OE3rOTiBKOBA) MOXKE OyTH MaTepiaibHUM 00’ €KTOM
3000B’s13aHHSI, [0 BUHUKAE HA IT1JICTaBi JOrOBOpPY MO3MKH. [Ipn mpomy
BUKOHAHHS 3000B’s13aHb 111010 IOBEPHEHHS CyMH II03UKH, OTPUMAHOI B
1HO3eMHI BaIIIOTI BiJ] yYaCHHUKA IMBUILHUX BiTHOCHH, SIKH He € iHaH-
COBOIO YCTaHOBOIO, MOKE BiJOYBaTHCh Y BJIIOTI IMO3UKH, SKIIO iHILIE
He nepe0aueHo JI0roBOpoM Mo3uku. Ha BijiMiHY BiJl BKa3aHOTO BUKO-
HaHHS 3000B’53aHb 13 CIUTATH TPOIICHTIB, 1HIIUX BapTICHUX €JIeMEH-
TiB MO3WKH (KOMicii), HEyCTOMKH, epeadadeHnx 3akoHoM (cT. 625 LK
VYkpainu) Mip BiJOBiAaIbHOCTI Mae BinOyBaTHUCh y TPHUBHI; 0) ¢iHaH-
COBHMM YCTaHOBaM JIsl HaJ[aHHSI MIO3UKH B 1HO3EMHIN BaJFOTI OTpiOHA
OaHKiBChKa JIiTIeH31s (1711 OaHKiB), JTIICH31s HA 3MIHMCHEHHS BATIOTHUX
omepariiit (17 HeOaHKIBChKUX (DiHAHCOBHUX YCTaHOB). B cuiy 3akoHy
BUKOHAHHS 3000B’3aHb MO3MYaJIbHUKA 32 JOTOBOPOM IO3UKH B iHO-
3eMHiil BaJroTi (TIOBEpHEHHS MO3MKH, CIIJIaTa MPOLEHTIB) Ha KOPHCTh
(hiHaHCOBOT yCTAHOBU — IMO3UKO/ABIIS BiJIOYBAETHCS y BAIOTI TO3UKH,
SKIIO 1HIIE He BCTAHOBJIEHO MoroBopoM. Crurara KOMiciid, HEyCTOWKH,
Mip BIiAMOBIZANEHOCTI 32 BKa3aHUMH JIOTOBOPAMH Mae€ BifOyBaTHCh Y
TPUBHI; B) B OPSAKY aHAJOril 3aKOHY HaJaHHs (iHAHCOBOIO yCTaHO-
BOIO TIO3UKH B IHO3EMHIH BAITIOTI (Pi3UUHI 0c001 — CIIOKUBATY € TAKHM,
110 3a00poHeHe 3aKoHOM (4. 3, 5 cT. 3 3akony Ykpainu «I[Ipo crioxusue
KPEIUTYBaHHS).

Posrmsimatoun marepianbHUE 00’€KT 3000B’s3aHHS, 10 BHUHHUKAE
Ha TJICTaBl JIOTOBOPY MO3UKH, CIIi/I 3BEpPHYTH YBary Ha MOXJIHBICTh
BIIHECCHHS 0 HHOTO ITIHHUX IaIepiB, OCKUTLKH B iHO3EMHHUX FOPHC-
JUKLISIX epelaHHsl B TO3UKY LIHHUX Manepis, SK NPaBHIIO, € MOXIIH-
BUM B cHiIy npsimoi Hopmu 3akoHy (ct. 807 LIK Pociticekoi deaepariii,
cT. 396 30008’ s13anbHOTO 3aK0HY EcTOoHCHKOI Pecny0miku) abo B cuity
MOKTPUHAIBHIUX TOJIOKEHB ITUBIILHOTO TMpaBa (Hampukian, Himeduan-
Ha, DpaHiis).



Yacmuna 1 o FOpuouuni nayxu 85

B Vkpaini 3rigHo i3 4. 2 cT. 44 3akony Ykpainu «IIpo puHku kamira-
JIy Ta OpraHi3oBaHi TOBapHi pUHKW» 1HBECTHUIIHHI (ipMH MarOTh PaBoO
HaJaBaTH KJIIEHTaM J0JaTKOBI TMOCIYTH 3 HaJaHHs KIIIEHTaM MO3UK
JUIST YKJTaJICHHS 3a y4JacTio ab0 TOCEPETHHUIITBOM TaKOi iHBECTHIIH-
HOT (hipMH IEpUBATUBHUX KOHTPAKTIB Ta BYMHEHHS MPABOYMHIB MO0
(iHaHCOBHX 1HCTPYMEHTIB, SIKILIO TaKi MOCIYTH 3a3Ha4yeHi B pillleHHI
HarionanbHOi KOMicii 3 IIHHUX MamnepiB Ta (OHIOBOrO PHUHKY IPO
BHUIAYYy iif JTIeH31i Ha TPOBAKEHHS BiAMOBITHOTO BUIY JisSUTBHOCTI B
Mexax MpoQeciitHoi AiSUTBHOCTI 3 TOPriBmi (DiHAHCOBUMH IHCTPYMEH-
TaMH Ta BHECEHI 10 peecTpy npogeciiiHuX y4yacHUKIB PUHKIB KamiTa-
Jy Ta OpraHi3oBaHWX TOBapHHUX PHHKIB. 3riJIHO 13 po3ainiom X Bumor
JI0 TOTOBOPIB, SIKI YKJIaMalOThCs i dac MpoBapKeHHS mpodeciitHol
JsUTbHOCTI Ha (OHIOBOMY PUHKY (PHHKY IIHHUX TAmepiB) — Jisiib-
HOCTI 3 TOPTiBJi LIHHUMU NarnepaMu: OpOKepChKOl AiSIILHOCTI, JUiIep-
CBKOT JISUTBHOCTI, aHJeppalTHHTY, YIPAaBIiHHS LIHHUMHU MarepamHu,
3arBeppkeHoro PimenusM HarionansHOT KoMicii 3 IHAKUX MarepiB Ta
¢donmoBoro puaKy 03 smctomama 2020 p. Ne 641, Taki onepariii MOXYTb
3I1HCHIOBATHCH 1HBECTUIIMHOIO (DIPMOIO BHKIIIOUHO Ha 1103a0ip:KOBO-
My pHHKY. [Ipy 1bOMy BKa3aHi BUMOTH HE KOHKPETH3YIOTh BUMOTH JI0
MaTepialbHOTO 00’ €KTa TAKOTO JOTOBOPY MTO3UKH, a JIUIIEC BCTAHOBITIO-
I0Th BUKITIOYEHHS JUIS TEBHUX (PiHAHCOBUX IHCTPYMEHTIB, TIO3MKOBI
orepariii 3 SKUMH He JTO3BOJISIOTHCS (00irallii, CTPOK MOTaIIeHHS SIKIX
HACTa€ MPOTATOM CTPOKY BUKOHAHHS 3000B’s13aHb 3a JJOTOBOPOM TI03H-
Ku; 00JTiraiii, 3a SKUMH Tepe0adacTbCs BUILIATA BIICOTKOBUX JOXOIIB
MIPOTSITOM CTPOKY BUKOHAHHS 3000B’13aHb 32 JJOTOBOPOM TIO3HKH) [22].

SIK HacNmiOK BKa3aHOTO, KOJO ILiHHMUX MaIepiB, Ki MOXYTb OyTH
MarepiaJbHUM 00’ €KTOM 3000B’sI3aHHSI, 1110 BUHMKAE Ha ITiJICTaBi JI0T0-
BOPY IO3MKH 32 y4acTi MO3UKOJABIIS — IHBECTUIIIHOT (ipMU, sIKa Mae
MpaBO Ha BYMHECHHS TaKWX MapKHHAJIBHUX TMPABOYUHIB 13 IIHHUMH
narnepaMu, BU3HAYA€ThCSI 3aKOHOAABCTBOM, 30KpEMa, 3 YpaxyBaHHSIM
HopM cT. 184, 194-198, 1046 LIK Vkpainu, Ta HopM 3akoHy YKpaiHu
«IIpo pyHKH KarliTaly Ta OpraHi3oBaHi TOBapHI pUHKIY.

SIK 1y BUMAAKy 3 TPOLIMMa, IONISAM Ha NIPABOBY MPUPOLY LIHHUX
narnepiB (TarepoBux, Ta eIEKTPOHHKX) Cepe/l HAYKOBIIB BiAPI3HAIOTH-
cs. Y HalioHaNBHIM JOKTPUHI UUBLIEHOTO MpaBa 3 OIsAy Ha cT. 177
LK VYkpainu, sika BIJHOCHUTH I[iHHI Mamnepu A0 peved, TPaauIiiHAM
€ TIIXiJ, BIAMOBITHO O SKOTO IiHHI Tariepd BU3HAIOTHCS PYyXOMHUMH
pedaMu, y 3B’A3Ky 3 UMM [0 MalepoOBHUX LIHHUX MAmepiB 3aCTOCOBY-
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FOTHCS 3aralibHi TIOJIOKEHHS pe4OBOTO MpaBa [23], xo4ya iCHYIOTh 1 Jtya-
JICTUYHI NOMIAIM Ha IX TPaBOBY NPHUPOLY, SIK Ha 00 €KTH LUBLILHUX
paB, 10 MalOTh PEUOBO-3000B’ 13abHUM XapakTep [24, ¢.137]. Onnak
Ha TIe# 9ac B TIporieci qemarepiaizamii (iHaHCOBHX aKTUBIB OLTBIIICTD
[[IHHUX TarepiB iCHye B eneKTpoHHiH popmi. [Ipu bomy 3akoH BU3HA-
Yyae MpaBa Ha LiHHI Manepy caMe K PevYoBi MpaBa: MpaBo BIACHOCTI,
1HIII BU3HAueH1 3aKOHOM pevoBi rpasa (1. 13 4. 1 ct. 1 3akony Ykpainu
«IIpo nenosurapay cucremy Ykpainn»), o CBITYUTH PO PO3MIOBCIO-
JOKEHHSI Ha eJIEKTPOHHI LiHHI MaNepH, SKi iCHYIOTb B SIKOCTI 3aIlUCy Ha
paxyHKax JEMO3UTapHUX YCTaHOB, Y MOPSAKY NpaBoBoi (iKiii mpaBo-
BOIO pexxumy peudeil. bepyuu BkazaHe /10 yBaru, MOKHa MOTOAUTHCS 3
HayKOBITIMH, SIKi BBaXKaIOTh, 10 TOKyMEHTApHI (TTamepoBi) Ta 0e3mo-
KyMEHTapHi (€JIeKTPOHHI) IiHHI Manepu K ¢opma iCHyBaHHS I[IHHUX
narepiB € cnocodaMu MOCBIAYCHHSI MallHOBHX IIpaB, a cama LUBiIic-
TUYHA KOHCTPYKIIiS [IHHUX TManepiB MOBHHHA PO3YMITHCS SIK CITIBBiJ-
HOMICHHSI (OPMHU Ta 3MICTY, A¢ POPMOIO € TICBHUU 30BHINIHIA HOCIH,
SIKUH 1 yocoOIfO€e croco0u MOCBiAYeHHS] MAHOBHX TPaB, OTHAK (GOpPMY
ICHyBaHHA HE MOXKHa PO3INIAJAaTH y BIAPHUBI BiJ 3MICTy — MailHOBHX
mpas [25].

3 omAoy Ha BKa3aHe MarepialibHUM 00 €KTOM 3000B’A3aHHSA, IO
BUHUWKA€E HA MIJICTaBi JOTOBOPY MO3UKH, MOKYTh OyTH IIiHHI TIariepy B
nanepoBiii Ta e1eKTpOHHINH GopMi (Hampukiaa, OaHKIBCBbKi (hiHAaHCOBI
Bekcei, akiii, oomirarii Tomo). OCKiIbKK ManepoBi IiHHI Manepu €
pedamu, TO MepeJaHHs y TO3UKy TaKMX LIHHUX TarepiB BiIOyBaeThCsA
3a YMOBH, IO 3TiHO i3 JOTOBOPOM TIO3HMKH MOBEPHEHHIO OYIyTh TIijI-
JISITaTH He KOHKPETHI 1HIMBITyasTi30BaHi I[iHHI NanepHu, a IiHHI NarepH,
BU3HAYEHI y JJOTOBOPI MMO3MKH POJOBHMHU O3HAKaMHU (HaIPUKIIal, HiHHI
Marepu Toro ’ CaMoro BUJIY, EMITEHTa, BUITYCKY, HOMiIHAIBHOI BapTOC-
Ti, CTPOKY TOTaIIeHHs 1jIsi OOProBUX IIHHHUX TarepiB Tomio). OmHak
3 OISy Ha T, IO B YKpaiHi OUIBIIICTh €MiCIHUX I[IHHHUX TarepiB
BUITYCKAIOTHCS B €JIEKTPOHHIH (OpMi, MaTepiabHUM 00’ €KTOM 30008’ s1-
3aHHs, 110 BUHUKA€E Ha MIiJCTaBl JOTOBOPY MO3WKH I[IHHUX Tarepis, €
TIepeBaKHO ITIHHI TAaNepy B eJIEKTPOHHIA (hopmi. OKpeMo 3a3HAINMO,
110 3aKOHOJABCTBO YKpaiHM He 0OMEXYe BHIIEBKa3aHi MO3UKOBI ore-
pariii Jiuiie npaBoOBiIHOCMHAMH, 1110 BUHUKAIOTh MK IHBECTHUIIIITHOIO
¢ipMmoro (Tmozukozasenp) Ta ii KIieHTOM (MO3WYalbHHK). 3 OMIAIy Ha
LI€ HAJlaHHs B MO3MKY LIHHUX IalepiB MOMKIMBE IIOA0 MAlepoBUX Ta
€JIEKTPOHHUX I[IHHUX ManepiB y MPaBOBIIHOCHHAX, 110 BHHHUKAIOTh
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MiX YYaCHHKaM{ IUBITHHUX BiTHOCHH (TIO3MKOJABIIEM Ta TO3MYallb-
HHUKOM), KOJICH 3 SIKUX HE € IHBeCTULIHHOI0 (hipMoro. OHAaK BUMHEHHS
TaKWX TPABOYMHIB, y CHITy BUMOT T1. 12 cT. 36 3akony Ykpainu «IIpo
PUHKH KaIliTaJly Ta OPTaHi30BaHI TOBapHI PHHKW», Ma€ BiTOyBaTHCS
3a TIOCEPETHUIITBOM 1HBECTUIIIHHOT (hipMH ITiJT 3arp0o3010 HIKYEMHOCTI
TAKOTO JJOTOBODPY.

OTxe, 10 MaTepialbHOr0 00’€KTa 3000B’s3aHHS, 10 BUHUKAE Ha
TIJCTaBi JOTOBOPY IMO3WKH, MOKYTh OyTH BiHECEHI HE TITBKH pedi
(BKJTFOUAIOYH TOTIBKOBI TPOIIOBI KOIITH, MANEPOBi IiHHI MarepH), Mo
BU3HAYAIOTHCS POJIOBUMU O3HAKAMHU, & i OKpeMi 00 €KTH LUBIITBHUX
npas, sIKi HE € pedamu (30Kpema, Oe3TrOTiBKOBI TPOILIOBI KOIITH, eleK-
TPOHHI TPOIITi, €ICKTPOHHI I[iHHI IMarepu TOIIOo). 3 OISy Ha BKa3aHe
HasBHICTH y crarti 1046 LUK Vkpainun mocwimaHHS Ha Tmepexia mpasa
BJIACHOCTI Ha OTPUMaHi y MO3MKY rpolli a0o iHmI peui, 0 BU3HAYe-
HI POIIOBUMH O3HAKaMH, CJIijl pO3MIsAaTh SIK 3acTapiii U Taki, o He
BPaxOBYIOTh CYYaCHHX TEHJICHIIIH TPABOBOTO PETYITIOBAHHS JJOTOBOPY
MO3MKHK y 0ararb0X iHO3EMHUX IOPHCIUKINISAX, IO 00’ €KTHBHO 3yMOB-
JICHO TIPOIIECOM JieMarepiaizailii 6araTbox 00’ €KTIB IIUBIILHUX TIPaB.
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Plavich Igor. Regarding the material object of the obligation that arises
on the basis of the loan agreement, according to the civil law of Ukraine

In the article, the author can tell about the civil rights, which can be a
material object of goiters, which is determined by the submission of the
contract.In the the article, the author informs that the material about the crop is
liable, that the winners on the submission of the contract can be used not only
for speeches (including, for the money, for the paperwork, for the paperwork),
kti civil rights, which are not speeches (sprouting, bezgovkovy penny kosty,
electronic penny koshty, electronic price is too expensive). I’ll look at the
evidence in Statute 1046 of the Central Committee of Ukraine for the transfer
of the right of power to the right of power to be discarded from the position of
pennies, for those speeches that are due to generic signs, as they look like it’s
old, the tendency is right, since it’s not in the old days. , as a result of the
increase in the dematerialization of the bagatokh of the civil rights. On the last
day of the pre-session, the author also made a presentation about those, how to
register the electronic pennies in the national currency in the capacity of a
material object, how to win on the presentation of the agreement with the
alumni, In its own turn, the victorious position in the territory of Ukraine in the
sense of the position of the foreign currency is possible, and the vikonannya of
the crop in the same position can be found in the currency of the position, as it
is not already provided by the agreement. However, the taxation of crops’ yazan
from the payment of percentages, the other part of the provisions (comic),
forfeits, transferred by the law of the world of validity can be returned from the
hryvnia. On the basis of the specified position, the position of the position is
determined by the agreement of the position (rotation of the position, payment
of interest) by the material statement of the position of the foreign currency; for
the evidence of the financial, establish an appropriate license for the operation
of foreign exchange operations. Payment of commissions, penalties, the world
of approval for the specified contracts can be returned from the hryvnia. In the
order of analogy to the law, the provision of physical individuals — I use a
financial setting for the positions in the foreign currency, so that it is fenced off
by law.

Key words: loan, contract loan, goiters, material objects of goiters, pennies,
pennies of goiters, priceless paperwork, electronic pennies, speeches, generic
signs.



Po3nin 3

KPUMIHAJIBHE MPABO,
KPUMIHAJIBHUI MPOLLEC TA KPUMIHAMICTUKA

YIIK 343.28/.29.01(477)(02)
DOI: 10.33663/1563-3349-2021-90-91
C. C. KoJioMIeLb

3ArAJllbHI 3ACAAUN 3BUIbHEHHA BIA MOKAPAHHA:
HA WNAXY 4O ®OPMYBAHHA KOHLEMNLYT

Tpoananizosano wiiaxu Gopmyeants KOHYenyii 3a2a1bHUX 3aca 36LTbHEH-
Hs 610 nokapauus. OOIPYHMOBAHO OOYINbHICIb 3aKPINIEHHS ) GINUUSHAHOMY
3aKOHOO0ABCMEI 3a2aNbHUX 3ACA0 36LNbHEHHA 8I0 nokapanHs. Ilposedeno icmo-
PUKO-NPABOBULL A NOPIBHATLHO-NPABOSUTI AHAI3 3AKOHOO0ABCMEA HA NPeoMen
HOPMAMUBHO20 3AKDINIEHHA 3A2ANbHUX 3ACA0 36i1bHEeHHA 6i0 NOKAPAHHA.
Bucnosneno asmopcobky nosuyiio wjoo0o cucmemu 3a2aibHux 3acao 38i1bHeHHs]
8I0 NOKApamHsA, WO 3acnyeo8ye na 3axpinienns 6 Kpuminanvnomy rooexci
Yrpainu.

Knwwuosi cnosa: 36inbHens 6i0 nokapaums, 3a2anbhi 3acadu 36i1bHEHHL IO
NOKAPAHHA, CUCEMA 3a2albHUX 3acad 36INbHEeHHs 80 NOKAPAHHSA, CheyianbHi
3acau 36iNbHEeHHs 810 NOKAPAHHS

Kolomiets Sergiy. General regulations of the release from punishment:
on the way to formation of the concept

The article analyzes the ways of forming the concept of general regulations
of release from punishment. The expediency of consolidating the general
regulations of release from punishment in domestic legislation has been
substantiated. The historical-legal and comparative-legal analysis of legislation
is carried out for the normative consolidation of the general regulations of
release from punishment. The author’s position on the system of general
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principles of exemption from punishment that deserves to be enshrined in the
Criminal Code of Ukraine has been expressed.

Key words: release from punishment, general regulations of the release from
punishment, system of the general regulations of the release from punishment,
specific regulations of the release from punishment

«3aranpHi 3acagu» € JIOCUTh MOLIMPEHUM TEPMIHOJOTTYHUM 3BO-
pPOTOM y BITUM3HSHOMY 3aKOHOJABCTBI. 3aKOHOJABEIlb BUKOPHCTOBYE
fioro y Ha3Bax Omm3pko 30 yKpalHCHKHX 3aKOHIB Ta iHIIMX HOpMa-
TUBHO-TIpaBOBUX akTiB. [Ipukiagom Takux JOKyMeHTIB € [Jlexmaparis
«[Ipo 3aranpHi 3acaay Jep>kaBHOI MOJIOADKHOT MOMITHKK B YKpaiHi»
Bix 15 rpyans 1992 p. [1], 3akon Ykpaiau «IIpo 3aranbHi 3acaam CTBO-
peHHs 1 QYHKIIOHYBaHHS ClELialbHUX (BUTBHUX) EKOHOMIYHUX 30H»
Bim 13 >xoBTHS 1992 p. [2], Haka3 ['erepamsHoro mpoxypopa «IIpo
3aralibHi 3acajy opraizaiii poOOTH B opranax npoKyparypu YKpaiHm»
Bix 7 ceprus 2020 p. [3].

OpHak 3HAYHO YaCTILE «3arajibHi 3acaiu» 3ralyloThCsl 3aKOHO-
JaBIEM Yy MPaBOBUX aKTax. 30KpeMa, MOUIyKOBa cucTeMa oQiliifHOro
BeOImopTay MmapiiaMeHTy YKpaiHW 3a KJIIFOYOBUMH CIIOBAMU «3aralibHi
3acamu» Bigmykana moHaa 5000 MOKyMEHTIB, y SIKHX 3aKOHO/aBIIEM
BUKOPHUCTAHO 1€l TEPMIHOJIOTIYHUH 3BOPOT. 30KpeMa, caMe TaKuil po3-
IJ1, 10 BU3HAYA€ «3arajibHi 3acan» IPaBOBOTO JOKYMEHTY, MiCTUTb-
csi y Koncrurynii Ykpaiau (pos3ain 1) [4]. «3arampni 3acanm» 3acto-
CYBaHHS ITPABOBHUX JOKYMEHTIB BU3HAUAIOTHCS Y CTATTSAX YKPATHCHKHX
KOJIEKCiB 200 1HIITMX HOPMATHBHO-TIPaBOBHX akTiB. l1{o x mo3Havae mei
TEPMIHOJIOTIYHUH 3BOPOT?

CnOBHHUK YKpaiHChKOI MOBM BH3HA4a€ TEPMIH «3acafa» sSK OCHO-
BY 4OTOCb; T€ TOJIOBHE, HA YOMY IPYHTYETbCS, 0a3y€eThbes 110-HEOYIb;
BUXIJTHE, TOJIOBHE TIOJIOKCHHS, IPHHITUIT, OCHOBA CBITOIJISLY, TPABUIIO
noBeiHkH [5, c. 300]. Came B TakoMy 3Hau€HHI aHATI30BaHUH TEPMi-
HOJIOTIYHHMI 3BOPOT BHKOPHCTOBYETHCS B 3aKOHOAABCTBi. HasmBaroum
TOW 9M IHIUH TOKYMEHT abo pPO3AiT MOKyMEHTa «3arajibHi 3acaamy,
3aKOHOJABELb IParHe IMPHUBEPHYTH yBary A0 TOJOBHHUX, BUXITHHX
MIOJIOXKEHbD, 1JIei MIEBHOTr0 JJOKyMeHTa abo Horo yactuHu. Tak, po3min [
Koncrutymii Ykpainu «3aranbHi 3acaam» (mictuth 20 crareii) BU3HA-
Yae OCHOBHI MPUHIMIIM KOHCTUTYLIIHHOTO J1afy YKpaiHCBKOI JepiKaBH,
0 € OCHOBOIO JUIsl TIPABOBOTO PETYIIOBAHHS CYCIIJIBHUX BiJHOCHH
y Hamnii kpaini. Y c1. 7 KpuMmiHanpHOTO MpoIecyallbHOTO KOJEKCY
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Vkpainu «3araibHi 3acaii KPUMiHAIBHOTO IPOBAIKEHHSD) HAroJoLe-
HO Ha TOMY, 1110 3MiCT Ta (hopMa KpUMiHATBHOTO TPOBAKCHHS TTOBUHHI
BIJINIOBiAaTH MIEBHUM 3arajJbHUM 3aca/iaM KPUMiHaJIbHOTO MPOBaIKEH-
Hs. [Ipu npoMy 3akoHOAABEIb BUOKPEMHB 22 TaKWX 3arajbHi 3acaju,
cepesl SIKUX BEPXOBEHCTBO IPaBa; 3aKOHHICTh; PIBHICTh MEpes 3aKOHOM
1 CyZoM; moBara Jio JIFOIChKOT TAHOCTI; 3a0e3MmeveHHs mpaBa Ha CBOOO-
Iy Ta 0COOMCTY HEIOTOPKAHHICTh; HEIOTOPKAHHICTH JKUTIA YU 1HIIIOTO
BOJIOIHHS 0COOH TOI1IO [6].

Y KpuminansHomy xonekci Yipainu (nani — KK Ykpainm) [7] 3ako-
HOZaBelb MPSMO HE BUOKPEMJIIOE aH1 NPUHIIMITIB, aHi HOTO 3arajbHUX
3acan. PoOoTy Hax BIPOBaJKEHHSIM B HOBE KpUMiHAJIbHE 3aKOHOAAB-
CTBO IOro MPHHIWIIB Hapasi 3AiMCHIOITh wieHHn Komicii 3 muTaHb
npaBoBoi pedopmu tmipu IIpesmaentosi Ykpainu [8]. Btim y Komek-
Cl 3aKpiIJICHO MiJICTaBy KPUMiHAIBHOI BiAMOBIAAIBHOCTI (CT. 2), Ky
YMOBHO MOXHa Oyi0 O BiTHECTH A0 3arajbHHUX 3acaj] KPUMiHAJIbHO-
ro 3akoHoAaBcTBa. Boxpnowac y Kozpekci 3akoHoaBeb BUOKPEMITIOE B
OITHIN CTATTi 3araJbHOI YaCTHHU «3arajibHi 3acaau MpU3HAYCHHS TOKa-
panns» (ctT. 65). HapaBmm 3aranbHuM 3acagaM NpU3HAYCHHS TOKapaH-
Hs (popMasizoBaHOrO BH3HAUEHHS, 3aKOHOJIABEIb THM CAMUM HaroJjo-
CUB Ha HEOOXiHOCTI IOTPUMAHHS IEBHUX 3arallbHUX, YHIBEpCaIbHUX
3aKOHOJABYMX MPaBHJI (ITOJIOKEHB) il Yac 0OpaHHS CTOCOBHO KOXKHO-
'O 3aCyIKEHOT0 KOHKPETHOT'O BUY Ta MipU MOKapaHHS.

[To3a BCIKMM CyMHIBOM, IHCTUTYT MPU3HAYCHHS TIOKApaHHs 3aciy-
TOBY€ Ha 3arajibHi 3acaau (TpaBuia) foro 3actocyBanHs. [Ipo oOrpyH-
TOBAHICTh TAKOTO 3aKOHOJIABUOTO PILIICHHS HArOJOIIEHO M y BITYM3HS-
Hill IOpUANYHIN JiTepaTypi, TPUCBAYCHIHN TpobiIeMaM TpU3HAYCHHS
nokapanHs. [Ipu npoMy BUEHI CIYIIHO HArojomIyIOTh, IO BiJ TOTO,
HACKIUTBKH 3arayibHI 3acai pU3HAYSHHS TTOKapaHHs OyTyTh PaBUIIb-
HO TPOIMCAaHi Y 3aKOHI i MPaBUIBHO 3aCTOCOBYBATHCS CYIOM, HACTIJIb-
KU CIPaBeUIMBUM MO)KHA BU3HATH NPU3HAUYEHE HA iX IiJCTaBl IOKa-
panns [9]. YTiM noaiOHa 3aKkoHOIaBYA TEXHIKA TOPYIIY€E TUTAHHS PO
JIOLUTBHICTH 3aKPITUICHHS B 3aKOHOAABCTBI 3arajibHUX 3acaj (TipaBui)
3aCTOCYBaHHS M IHIIMX KPUMIHAJIBHO-IIPABOBUX 1HCTUTYTIB, 3aCTOCY-
BaHHS AKHX OCTAaHHIM 4acoM HaOys0 3HAYHOTO IMOIIWPEHHS B CyHOBIH
npakruii. [lo uucina Takux KpUMiHAIbHO-IPABOBUX IHCTUTYTIB, BBa-
JKAEMO, HAJIC)KUTh IHCTUTYT 3BUIbHEHHS Bijl TOKapaHHSI.

[Ipobnemam iHCTHTYTY 3BUIBHEHHS BiJl MOKapaHHS TPHUCBITHIN
yBary Oararo topuctiB. Cepes mpaib YKpailHCBKUX YYEHHX MOXKHA
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BHOKPEeMHUTH MOHOTpadiyHi Ta AMCEPTaliliHI TOCIIPKEHHS, 30Kpe-
Ma P. I. bpstmes, B. I1. I'epacumenko, O.I1. Topoxa, O. B. Jlamenko,
. B. Kaznaueeny, A. O. Knesuosa, O. O. Kuuwxkenko, I. B. Kozakogy,
B. A. Jlomaxo, O. O. Haymoga, €. O. [Tucemencokoro, B. B. Ckubuiis-
koro, O. B. Yenemok, C. M. IlIkomy. BomHouac cuix Bu3HATH, 110,
HE3Ba)KAIOUW Ha JOCUTH PETEIbHY PO3pOOKY MpolieM 3BUTBHEHHS Bif
TTOKapaHHs, TUTAHHA PO BU3HAYEHHS Ta 3aKPITIEHHS y 3aKOHOIABCTBI
3araJibHUX 3acaj] 3BUIBHEHHS BiJl MOKapaHHs, PO3pOOICHO HEI0CTaT-
HBOIO MipO¥O.

AHauni3 IOpUIUYHOI JiTepaTypu Ja€ MiACTaBH 3pOOMTH BHCHOBOK
po Te, M0 y BITYM3HAHINA Teopii KpUMIHAIHHOTO TIpaBa BIIEPIIE IIe
nutanHs Oyno aktyanizoBano jume y 2013 p. Briepiie Ha mro mpooie-
My 3BepHYB yBary O. I1. T'opox, cpopmymroBaBIm HayKOBY TYMKY PO
JIOIUTHHICTD BHJIIJICHHS, OKPIM TIPUHITUIIB 3BUTLHEHHS BiJl TOKapaHHSI,
TaKOXK 3arajlbHUX 3acajl 3BiIbHEHHS Bin mokapanss [10]. Lo imero y
2014 p. miarpumas €. O. [Tucemencekuit [11]. YV 2019 p. O. I1. T'opox
y CBOIH JOKTOPCHKIN AuicepTariii, pO3BUHYBIIN BiIMOBIIHI TOJIOKEH-
Hs1, COPMYITIOBAaB 3aKOHO/IaBYy MOJEIb 3arajibHUX 3acaj] 3BUIbHEHHS
BiJ mokapanHs [12]. BonHowac y 3apyOikHIN KpUMiHATBHO-TIPaBOBIH
JIOKTPUHI HaM HE BJAJOCs BiIIIyKaTH c(pOpMOBaHHX HAYKOBUX IMO3H-
il CTOCOBHO KOHIICNTY 3arajbHHUX 3acajl 3BUIbHEHHS BiJl MOKapaHHSI.

[IpoBeaeHrMY HayKOBHMH PO3BiKaMu MpoOieMa 3araibHHUX 3acaj]
3BUTBHEHHS BiJI IOKapaHHs, 0€3yMOBHO aKTyalli30BaHa, OJJHAK IOBHOIO
MIpOI0 HE AOCII/DKEHO0. 3 oMLYy Ha 1€ MOTPeOYIOTh JTOCITiKeHHS,
30KpeMa, MUTaHHsI MPO: JOUUILHICTh BHOKPEMIICHHS! B 3aKOHOJIABCTBI
3araJbHUAX 3acaj 3BUIbHEHHS BiJ ITOKapaHHS; TOHATTS 3arajbHUX
3acaJ| 3BUIBHCHHS Bijl MOKapaHHS Ta IX O3HAKH; CUCTEMY 3arajbHHUX
3acaj 3BIJILHEHHS; CIIIBBIJHOIIECHHS 3arajbHUX 3acajl 3BUILHEHHS BiJ
MOKapaHHs 3 MPUHIMITAMU 3BUTLHEHHSI BiJl TIOKapaHHsI, e(peKTUBHICTh
3arajJbHUX 3acajl 3BUTEHCHHS BiJ] TOKApaHHs; TCOPSTHUHI Ta IPUKIAIHI
MPOOJIEMH 3aCTOCYBaHHS 3araJIbHUX 3aca]l 3BUILHEHHS Bijl ITOKApaHHSI.
CriomiBaeMocsi, 10 IpOBEACHE HaMU JOCIIHKCHHSI TacTh 3MOTy chop-
MYJTFOBaTA PEKOMEH/IAIl] MO0 BIOCKOHAICHHS KPUMIHAJIBLHOTO 3aKO-
HOJaBCTBA Ta CYJ0BOI MPAKTUKU. ToMy METOIO I1i€] HayKOBOI CTaTTi €
BHU3HAYCHHS NUISIXiB ()OPMYBaHHS KOHIICIIIIT 3arajlbHHUX 3acajl 3BiJb-
HEHHS B1JI TOKapaHHSI.

[epenycimM 3’sicyeMo THTaHHS TPO JOUUIBHICTH BUOKPEMIICHHS B
KPUMIHAJIBHOMY 3aKOHOZABCTBI 3arajibHUX 3acaj] 3BUIbHEHHS BiJ| ITOKa-
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panns. Ha nymxy O. M. Koctenka, Jronuna, KoTpa OepeTbesl 3aCTOCO-
ByBaTu OyJb-sIKHIi 3aKOH O€3 MPaBOBOI JIOKTPUHH, HAray€e «BEPIIHUKA
0e3 ronoBm» [ 13]. 3aranbHi 3acaay 3BUTbHEHHS BiJl TOKApaHHS Hapa3i He
BH3HA4YCHI 3aKOHOJABIIEM. BOHN TaKok HEOCTaTHBO OIPAIlbOBaHI KpH-
MiHAITLHO-TIPABOBOIO JOKTPUHOK. be3yMOBHO, 1le HETaTUBHO BILTHUBAE
Ha SIKiCTb MPaBO3aCTOCYBAHHS Ta OJJHOMAHITHICTh CY/IOBOT IPAKTHUKH.

Bapro noroputucs 3 O. I1. Topoxom y Tomy, 1110 33 I0BOJICHHS COLIi-
aJHHOTO 3aMOBJICHHS Ha 3aralibHi 3acajiil 3BIIbHEHHS BiJ MMOKapaHHS
3YMOBJIEHO HU3KOI0 00CTaBWH: 3HAYHOIO KIJIbKICTIO BUA/IKiB 3BUTHHEH-
HS BiJl TOKapaHHs B CYJ0BIH MPaKTHUIIi; HEHAJISKHOIO SIKICTIO TPaBOBHUX
HOPM; ICHOPYBaHHSM Cyl1aMHu 0a30BHX TOJIOKEHb IHCTUTYTY 3BUIbHEH-
HS BiJl IOKapaHHs; TUTIOBUMH ITOMIJIKAMH Y CYJIOBIH TPAKTHIIL; CyTIe-
PEWIMBHUM 3aCTOCYBaHHSIM 3aKOHY; BUMYIICHUM MOCITYTOBYBaHHSAM 32
AHAJIOTI€I0 3 TIPUHIUIIAMH Ta 3araJIbHUMU 3acajiaMu 1HIIOTO 1HCTUTY-
Ty — IHCTUTYTY TIpU3HaYCHHS MoKapaHHs [ 14].

Amnamiz manux Jlep)kaBHOI CymoBOi aamiHicTparlii YKpaiHu CBinI-
YUTH MPO Te, MO KUIBKICTh 3BUTBHEHUX BiJl TIOKapaHHs B HaIIil 1ep-
KaBl Hapasi 3anumaeTbes 3HauHo0. Tak, y 2020 p. nutoma Bara ocio,
IO/I0 SIKUX OYJIO 3aCTOCOBAHO JIMIIE OJWH 13 BUJIB 3BIJILHCHHS BiJl
TTOKapaHHs — 3BUTbHEHHS BiJl BiIOyBaHHS IOKapaHHs 3 BUPOOYBaHHAM
(ct. 75 KK VYkpainn), BiJ KiTbKOCTI BCiX 3acykeHuX cranoBuna 37,4 %
(25 254 ocib). Y 2020 p. Takoxk OyI0 3aCTOCOBAHO YMOBHO-IOCTPOKO-
BE 3BUILHEHHS BiJI BiIOyBaHHS rokapaHHs (o0 4 821 3acykeHoro),
3aMiHy HeBi0yTOI YaCTHHH MMOKapaHHs O1TbII M’ IKUM (11070 748 3acy-
JOKEeHWX ), amHicTito (oo 305 3acymkennx). Kpim toro, 159 3acymxke-
HUX 3BUTLHEHO BiJ] IOKapaHHs 3a XBOp00ot0, a 18 )KiHOK 3BIIBHEHO BiJl
Bii0yBaHHs mnokapanHs Ha mijgcrasi ct. 83 KK [15]. o cTocyerhes
3BUTHHEHHS BiJl IOKapaHHS HETOBHOMITHIX, TO 1 062 0cib miei kaTeropii
(75 % Binm ycix HETIOBHOMITHIX 3aCyIKeHNX ) OyJU 3BIIbHEHI BiJl BifOy-
BaHHS MOKapaHHs 3 BuipoOyBanusm (ct. 104 KK) [16].

Hespaxkaroun Ha copMOBaHy YKpPalHCBKUMH BUCHUMH* TPaBOBY
JMOKTPUHY IIOAO 1HCTUTYTY 3BUTHHEHHS Bif ITOKapaHHS, CyQH MPOIOB-
JKYFOTB JIOITYCKaTH YAMaJI0 MTOMIJIOK Tijl 4ac 3aCTOCYBaHHS HOPM IIPO
3BUIBHEHHS BiJI IOKApPaHHS. 3 METOK HEJOMYIICHHS MOMIJIOK ITij] 4ac
3aCTOCYBaHHS IMOJIOKEHB TPO 3BUILHEHHS BiJl MokapanHs Kacamiiiauii

* Hapasi B Ykpainu 3 npo0iieM 3aCTOCYBaHHS 3BITLHEHHS BiJI OKapaHHS
3aXUIIEHO 2 TOKTOPCHKUX Ta 12 KaHAMJATCHKUX TUCEPTAIliid.
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KpUMiHaNbHUH cyn y ckiaai BepxoBHoro Cyny mponoBxye 3BepTaTé
yBary cy/iB Ha HEIPUITYCTHMICTh TUIIOBUX MIOMMJIOK Y TPaBO3acTOCY-
BaHHI Ta CyNepewIMBe 3aCTOCYBAaHHs 3aKOHY B IMiit cdepi [17; 18, 19].

VYee ne, Ha Hally IyMKY, CBIICHTb, L0 AOMYIUEHI 3aKOHOJABLEM
MPOTAJIMHU Ta HEMOPOOKHM CTOCOBHO IHCTUTYTY 3BUTRHEHHSI BiJl TIOKa-
paHHs, SIKi HaMaraeTbesl hparMeHTapHO 3alOBHUTH («3ajaratn») Bep-
xoBHUH Cyj1, CHCTEMHO HE BUPIIIYIOTh MPOOIEMY OTHAKOBOTO 3aCTOCY-
BaHHS CyAaMH KPUMIiHAJIbHO-IIPAaBOBUX HOPM LIbOTO NIPABOBOIO IHCTHU-
TyTy. Came Ha yCyHEHHs Hee(DeKTUBHOTO 3aCTOCYBAaHHS 3aKOHY CyJaMu
1 MaloTh OyTH CIIpSIMOBAaHI 3arajibHi 3aca gy 3BUILHEHHS BiJl TOKapaHHS,
SIKUMH OyJie 3000B’sI3aHMI KEPYyBaTUCS CYJI TIPU 3aCTOCYBAHHI 3aKOHY
CTOCOBHO KOXHOTO 3aCY[KEHOT0.

IlikaBo, a yu BU3HAuUaiacs 3arajbHi 3acajy 3BUILHEHHS Bif IMOKa-
paHHs paHille B KpUMiHAJILHOMY 3aKOHOAABCTBI? [cTopHKo-TIpaBoBHiA
aHaJli3 BITYU3HSIHOTO KPUMIHAJIBHOTO 3aKOHOIABCTBA JIa€ 3MOT'Y 3p00H-
TH BECHOBOK TIPO T€, IO 710 To4aTKy XX CT. 3aKOHOJIABCTBO HE MIiCTHIIO
MOJIOXKEHb, SIKi O MaJli Ha3By «3arajibHi 3acajil 3BUTBHEHHS BiJ MOKa-
paHHs.

[TonoxenHs (MpaBWIIO), 110 MOXKHA OXapaKTepU3yBaTH SIK «3aralb-
HY 3acajy 3BUTbHEHHS BiJI TOKapaHH», BIIEpIle OyJI0 3aKpiruieHo 3aKo-
HonasIeM numre y Kpuminanpaomy kogexci YPCP 1960 p. 3okpema,
Oyi0 mependaueHo Take MOJNIOXKEHHS: «3BUIBHEHHS 3aCyIKEHOTO Bif
BiIOYBaHHS MOKapaHHS, & TAKOX [OM’SIKIIEHHS MPU3HAYEHOTO MOKa-
paHHs, KpiM 3BUIBHEHHS BiJl TOKapaHHS a00 MOM’ SKIIECHHS TOKapaHHs
B TOPSAJKY aMHICTIi Ta TOMWIYBaHHS, MOJKE 3aCTOCOBYBATHCH TiJIbKU
CYIIOM y BHIIAJKax i B MOPSIKY, 3a3HaUCHHUX Yy 3aKkoHi» (cT. 54) [20].
VIMOBipHO, Ile MONOKEHHs y BiTUM3HSHOMY 3aKOHOZABCTBI 1960 p.
Oymo 3akpimieHo Ha TiacTaBi po3pobneHnXx OCHOB KPUMIHAIHLHOTO
3akoHomaBcTBa Corozy PCP ta cotoznux pecmyOumik 1958 p., mo Briep-
1Ie BM3HAUWJIM 3aKOHOJABYYy MOJEIb 3arajbHUX 3aca] 3BUIbHEHHS
BiJ nmokapanHs (cT. 46) [21]. Kpuminaneni kogekcu YPCP 1922 p. ta
1927 p. noaiOHUX HOPM HE MICTHIIH.

B TO/IATIBIIOMY AQHAJIOT1YHE IOJOXKEHHS B PO3BHHYTOMY BUIVISAI
110710 BUJIB 3BiJIbHEHHS BiJ MokapaHHs Oyio 3akpimieHe i B Kpuwmi-
HanbHOMY Kojekci Ykpaiam 2001 p. (4. 1 ct. 74 KK). 3okpema, ne
MOJIOKEHHSI Ma€ Take (hopMayibHE 3aKpiIluIeHHsS: «3BiNBHEHHS 3acy-
JDKEHOTO BiJ MOKapaHHSA a00 MOJANbIIOTo HOTo BimOyBaHHS, 3aMiHA
OlnbII M’SIKMM, @ TAKOX IIOM’ SIKIIEHHS NPU3HAYEHOIO IOKapaHHS,
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KpiM 3BIJTbHEHHS BiJl TTOKapaHHs ab0 TOM SKIIEHHS MOKapaHHS Ha
mifcTaBl 3aKOHY YKpaiHW MpOo aMHICTIIO YM aKTa Mpo MOMUIYBaHHS,
MOXKE 3aCTOCOBYBATHCS TIIBKH CYJIOM Yy BHIIAJKaX, MependadeHux
nuM Kogexcom».

AHaji30BaHa 3aKOHO/IaBYa TEXHIKa B PETPOCIIEKTUBHOMY AaCIEKTi
MOPYIIY€E Take MUTAHHS: YOMY IHCTHTYT 3BUIBHEHHS BiJl MMOKapaHHS,
Maroy 0araTtopiuyHy icTOpiro, OTPUMAB JIMIIE OJHY 3arajbHy 3acajiy
3aCTOCYBaHHS 1 caMe B Takil pemakiii jgumre y 60-x pokax XX ct.? Bin-
TMOBi/Ib, HA HAIIly JYMKY, TOJSATAE B TOMY, IO KUTBKICTh BHIIB 3BilIb-
HEHHS BiJl MOKapaHHs, 110 OyJH 3aKpilieHi B 3aKOHOAABCTBI, sIKe OyI10
YUHHUM Ha Teputopii Yipainu g0 XX cr., Oyna He3HauHOI. Pi3HOBH-
I 3BITLHEHHS BiJ TTOKapaHHS MOYaH 301IBITYBATUCS JUIIIE Y KPUMi-
HanpHOMY 3akoHONaBcTBI YCPP (YPCP). 30okpema, y KpuminansHOMY
kozekci YPCP 1960 p. Oyno nepenbaucHe BKe JIECATh BUJIIB 3BIIbHECH-
Hs Bij mokapanHs [20].

Bumaetbes, mo came 3pocTaHHS KiTBKOCTI PI3HOBHIIB 3BITLHEHHS
BiJl IOKapaHHs y 3aKOHOAABCTBI CTaJO IS 3aKOHOAABIIS ITOIITOBXOM
JUIst 00’ €IHAaHHS iX y TICBHI BUIW (3BIJIbHEHHS BiJl TIOKApaHHS; 3BiIb-
HEHHSI BiJl MOJAJIBIIOTO BiJIOYBaHHS MMOKApaHHsS, 3aMiHa MOKapaHHS
OUTBII M’SKHM; TIOM SIKIIEHHS MPU3HAYCHOTO TOKAPAHHS), a TaKOX
Ha BH3HAYEHHS B 3aKOHI TOTO, III0 BOHU 3aCTOCOBYIOTHCS JIUIIIE CYIOM
(a He IHIIMMU AEpKaBHUMU opraHaMu ). BogHowac 3akononasens 3 ypa-
XyBaHHSIM PO3MIIIEHHS MEBHUX Pi3HOBH/IIB 3BIILHEHHS BiJl TOKapaHHs
B KPUMIHAJIBHO-TIPOIECYaTbHOMY 3aKOHOIABCTBI MIKPECTNB y CT. 54
KK 1960 p. Te, mo Take 3BiIbHEHHS MOXKE 3aCTOCOBYBATHUCS TIIBKH Y
BUNAJIKaX 1 B MOPSIKY, 3a3HAYCHUX Y 3aKOHI, a HE JIMIIE 3a3HAYCHUX Y
KpuminanbHOMY KofeKci YKpaiHH.

He MeHII 1ikaBUM € TUTaHHS MPO Te, YM BU3HAYCHO 3arajibHi 3aca-
IV 3BUTbHEHHS BiJ] TOKapaHHS B KPUMiHAIBHOMY 3aKOHO/IaBCTBI 3apy-
OixHUX nepkaB? Hopmu mpo 3BUTEHEHHSI BiJI TOKapaHHS MepenoadeHo
B 3aKOHOJABCTBI aOCOMIOTHOI OULIBIIOCTI 3apyOikHUX aepxkas. [Ipo-
BEJICHUI HAMHU aHai3 3apyOiKHOTO 3aKOHOJIABCTBA (KpaiH-y4acHHUIIb
CH/I Ta okpemMux eBpOIEHCHKUX KpaiH) MPOAEMOHCTPYBAB, IO 3arallb-
Hi 3acaJy 3BUTBHEHHS BiJl MIOKapaHHs, OJJHAK, BU3HAYCHI B 3aKOHOJIaB-
cTBi HeOaraTbox KpaiH. [IpyumHa Takoro 3aKOHOTBOPEHHS KPHUETHCH,
Ha Hally JAyMKY, Y HE3HAuHii KUIbKOCTI BWJIIB 3BUIBHEHHS BiJl MOKa-
paHHs, KOXKEH 3 AKX Ma€ BIAcHI MpaBWiia 3acToCcyBaHHA. OYeBHIIHO,
10 He3HAYHA KiJIbKICTh BU/IIB 3BUIbHEHHS BiJI TOKapaHHS HE CTUMYITIOE
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3apyOi’>KHUX IOPUCTIB JIO HAYKOBOTO IMONIYKY y BU3HAYEHHI 3arajJbHUX
MPaBIJI 3aCTOCYBAHHS I[LOTO MIPABOBOTO CYOIHCTUTYTY.

Tak, kpuMiHaIbHI KoJeKcH Pecnyomik binopycs, Kupruscras, Jlar-
Bii 3aKpIIIIIOIOTh TOJOXKCHHS, TOMIOHI IO TIOJOKEHB YKPaiHCHKOTO
KpuMiHanbHOTO 3akoHofaBcTBa (4. 1 ct. 74 KK Ykpainn). 3okpema, B
cT. 82 6inopycbkoro Kozaekcy «3aranbHi MOIOXKEHHS MPO 3BUTLHEHHS
BiJl KPUMIHAJIBHOI BIAMOBIJAIILHOCT] YK MOKApaHH» 3aKpiIieHE Take
3arajpHE TMPABUIIO: 0c00a, STKa BUWHHUIIA 3JIOYHH, MOXKe OyTH 3BibHE-
Ha BiJl KpUMIHAIBHOI BiAMOBIAANFHOCTI 200 TTOKapaHHS YH JOCTPOKO-
BO 3BiJIbHEHA BiJ BigOyBaHHs MPHU3HAUYEHOTO CYIOM MOKapaHHS JIUILIE
y BUMNajkax, nepeadaueHux num Kogexcom» [22]. Cxoxi 3a 3MicTOM
TTOJIOKEHHS 3aKpiruieHe i B cT. 86 kupruspkoro [23] Ta ct. 59 marsiii-
CHKOTO KPUMIiHAJIbHUX KOJIEKCIB [24].

[leBHOIO OpPUTIHANIBLHICTIO BUPI3HAETHCS MOJIJOBCHKHI 3aKOHOJIA-
Bellb. X04ua BiH HE BU3HAYAE 3arajibHUX 3acajl 3BUIbHEHHS BiJl IIOKapaH-
Hi, oqHaK y cT. 89 KpuminanbeHOTo Kogekcy MonaoBu chopMyTbOBaHe
BHU3HAYCHHS 3BITHPHEHHS BiJ TIOKapaHHS, 110 MICTHTHh O3HAKH MPaBH-
JIa 3aCTOCYBaHHsI 3BUTLHCHHS Bijl IOKapaHHS («3BUILHEHHSI 0COOH, 110
BUMHHJIA 3JIOYUH, BiJl peabHOTO YaCTKOBOTO a00 MOBHOTO BiOyBaHHS
KPUMIHAJIBHOTO TOKapaHHs, MPU3HAYEHOTO CY/IOBOIO 1HCTAHIIIEIOY), a
TaKOXX 3a3HAYCHI BiCIM BHIB TaKOTO 3BUIBHEHHS [25].

Kpuminaneuuii kogekc EcTOHIT BCTaHOBITIOE, 1110 «3BUIBHEHHS Bif
MOKapaHHs 3/IIMCHIOETHCS JIMIIE HA TijcTaBax, nepeadadeHux B Lid
maBi, a00 y BUMaakax, Bkazanux B OcoOnmuBii gactuHi 116010 Komek-
Cy, € KOMITETEHITI€I0 Cy/Y, 32 BUHATKOM 3BUTBHEHHS BiJ] IIOKapaHHS a0
oM’ SIKIIICHHSI TIOKapaHHs 32 aMHICTi€l0 a00 B MOPSIIKY TOMHITYBaHHS
(ctT. 99) [26]. OTKe, €CTOHCHKHUIT 3aKOHOIABEIIb TAKOXK aKIICHTYE yBary
Ha (hopMaii3oBaHii O3HANI Ta MIAKPECIIOE BUKIIOYHO IPABO CYILY
3BUTHHATH 3aCyDKEHOTO BiJI ITOKapaHHS.

[llo cTocyeTbes 3aKOHOMABUOTO BPETYIIOBAHHS 1HCTUTYTY 3BiJlb-
HeHHs Bin mokapanHs B CLHA, To, six ctBepmkye A. B. CaBueHko,
fior cnienudikoro € Te, MI0: MOo-Tepiie, el IHCTUTYT YiTKO HE Tepe/-
bauenmnit ®KKII CIILA, a ToMy criemialbHANA PO3MIiT UM TJaBa 00
ILOTO B HROMY BiJICYTHI; MO-JpyTe, HOPMHU TPO BHUJIU 3BUTLHEHHS BiJl
MOKApaHHS XapaKTePU3YIOThCS PO3MOPOIIEHICTIO, OCKIJIBKA MICTSITh-
csi 6e3nocepe/IHbO He TBKH Yy KPUMiHAILHOMY 3aKOHO/IABCTBI, a U y
KpHUMiHAJIEHO-TIPOIIECYyaTbHOMY 3aKOHOAaBCTBI, DenepanbHiit KoncTu-
Tymii Ta 1HIMKX 3aKkoHax [27]. Y 3B’s13Ky 3 IMM BBa)KaeMo, 10 3arallbHi
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3acaay 3BUIbHEHHS BiJl MOKapaHHS B aMEPHUKAHCHKOMY 3aKOHOJAaBCTBI
MapHO IIyKAaTH.

TakuM YHHOM, MOKHA 3pOOUTH BHUCHOBOK IIPO T€, IO YKpPATHChKE
KPUMiHaJIbHE 3aKOHOJABCTBO IOAO BHU3HAUCHHS 3arajJbHUX 3acaj
3BIIBHEHHS BiJ] TOKapaHHS Mae MEeBHY iCTOPIirO (Xo4a i HeTpuBaiy) i He
€ YHIKaJIbHUM. BiJIlOBIiTHI TTOJI0KEHHS MICTSATHCSI TAKOX Y 3aKOHOJIaB-
CTBI 3apyODXKHHX KpaiH. Bunaetbcs, o 3aKOHOABCTBO Ta MPABO 3apy-
OLKHMX KpalH B aCHEKTI HAIIOTO JAOCIIKCHHS MOTpeOye IMOMaIbIIIoro
BUBUYCHHS Ta y3arajibHEHHs.

Slkumu k MaroTh OyTH 3arajbHi 3acajy 3BiIJIbHEHHS Bijl MMOKapaH-
Hs1? Y BITUM3HSHIM KPUMIHATBHO-TIPABOBIM JOKTPHHI BHCIIOBIEHI
pi3HI MOTJISAIN MO0 CUCTEMH 3araIbHUX 3acal 3BUTBHCHHS BiJ IMOKa-
paHHs B 3akoHOAaBcTBi. 30kpema, O. II. [opox Bu3Havae 3aranbHi
3aca]iy 3BIJIbHCHHS BiJ] IOKapaHHs sIK BCTAHOBJICHY 3aKOHOM CUCTEMY
KpUTEpiiB (BUMOT, TPaBUJI), IO I'PYHTYIOTHCS Ha MPUHIUIIAX 3Bib-
HEHHS BiJ MOKapaHHs, SKHMU Ma€ KepyBaTHCS CyX y pasi 3BUTbHEH-
HS BiJl IOKapaHHs B KO)KHOMY CyZIOBOMY NpoBajukeHHi. Ilpu npomy
aBTOp KOHCTAaTye, 110 B YNHHOMY KpumiHanbHOMY Koaekci YKpaiHu
BU3HAYCHO JIMIIIE J[BAa 3arajbHUX KPHUTEpii 3BUTLHEHHS Bij MOKapaH-
Ha (4. 1 ct. 74 KK VYkpaiuu): 1) 3BiTbHEHHS BiJl TOKapaHHA, KpiM
BHITAJIKIB, TIepe0aYeHNX 3aKOHOM YKpaiHW MPO aMHICTII0O YU aKTOM
PO MOMMITYBaHHS, MOXE 3aCTOCOBYBATH TUIBKH CyH; 2) 3BUIbHEHHS
BiJl TMOKapaHHsI MOXKE 3aCTOCOBYBATHCS TUIBKH y BHIAAKaxX, Mepen-
Oauennx KpumiHambHHM KOJeKcOM YKpaiHu. B HOmMOBHEHHS M0 BKe
ICHYIOUHX II€H aBTOp MPOTOHYE 3aKPIMUTH TAKOX 1HII TOJOKEHHS
(yniBepcasbHi Kputepii) npo 3) 000B’A3KOBICTh BpaxyBaHHs CylaMHU
i Yyac BUPILMICHHS MUTAaHHS NPO 3BUILHEHHS BiJ MOKapaHHS MOJIO-
’KeHb 3araibHOi yacTuHN KpUMiHATBHOTO KOJEKCY YKpaiHH, a TaAKOXK
4) mpaBWIIO BHUPIMIEHHS! KOHKYPEHIIi] BU/IB 3BIIbHEHHS BiJ] TOKapaH-
Hs. BogHOYac UM yuyeHUM po3po0JIeHO IPyNoBi KpUTEpii 3araibHUX
3acall 3BUIbHEHHS Bij MOKapaHHs, SKi MalOTh TOUIMPIOBATHCS JIUILE
Ha 00’€JIHaHI B TPYNH BHJU 3BUIBHCHHS BiJl IOKapaHHS: 3BIIbHCHHS
BiJ BimOyBaHHS MOKapaHHsS 3 BUMIPOOYBaHHSM; 3BUTEHCHHS Bij ITOKa-
paHHS Ta WOro BiOyBaHHS Yy 3B’S3KY 3 JIaBHICTIO; JOCTPOKOBE 3BilIb-
HEHHsI BiJ BigOyBaHHS MOKapaHHs; 3BUIBHEHHS BiJ MOKapaHHs abo
MOJIAJIBIIOrO Horo Bij0yBaHHs 3a XBopoOoto [28].

€. O. [IncpMeHChKUH TIPOTIOHYE Ha 0a3i 3aKOHOABIOTO TTOTOKCHHS
(4. 1 ct. 74 KK VYkpaian) BU3HaYUTH B KPUMIHAIIEHOMY 3aKOHOJIABCTBI
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JIMIIE OJIHY 3arajibHy 3acajly 3BUIbHEHHS Bij IMOKapaHHS: «3BUIbHEHHS
3aCyJKEHOT'0 BiJl MOKapaHHs a0o Bi0yBaHHs HOT0 YaCTHHH, BiACTPOU-
Ka BUKOHAHHS ITOKAPaHHs, a TAKOX 3aMiHa IMOKapaHHs OUTBII M’ SKHM,
KpiM BHITQIKIB, MepenOaueHUX 3aKOHOM YKpaiHM TIPO aMHICTIIO 9H
AKTOM PO NOMMJTYBaHHSI, MOJKE 3aCTOCOBYBATHCS TIJIBKH CY/IOM 3T1IHO
3 uuM Komexcom» [29].

Baxkaemo, mo igest O.I1. [opoxa 3 BU3HAUEHHSIM y KPUMiHAJIbHO-
My 3aKOHOJIAaBCTBI HE JIMIIIEC OXHIE]I 3arajabHOi 3acamd 3BIILHEHHS Bi
nokapaHHs (K mporonye 1e 3pooutn €.0. [luceMeHchkuit), a cucre-
MU TaKHX 3arajbHUX 3acaj, € Ourbil ciymHowo. HaBpsia uu 3aranbHi
3acaJil 3aCTOCYBaHHS BEJIMKOTO KPHMiHAIBHO-IIPABOBOTO THCTUTYTY
MOXYTb CKJIaIaTUCS JIMILIE 3 OJHOTO IIPABUIIA.

s mopiBHSHHS, IHCTUTYT NPU3HAYCHHS MOKAPAaHHS HAJiuye SIK
MiHIMYM IT’SITh 3arajibHUX 3acaj (MpaBWi) NPU3HAYCHHS MTOKapaHHS
(4. 1 ct. 65 KK). IIpn npomy ykpaiHChbKi BYCHI MPOMOHYIOTH, OKPIM
3araJbHUX 3acaj] MPU3HAYCHHS TOKapaHHs, BUOKPEMIIFOBATH CIICITi-
aJpHI 3acaJu NMpHU3HAYeHHs mokapaHHsA. 3okpema, B. B. Ilonrasens
JI0 CTIeUiajibHUX 3aca] MpU3HAuYCHHs MOKapaHHs MPOIOHY€E BiAHECTH
npaBuiia MpU3HAYCHHS TTOKapaHHs: nepeadadeni 4. 2 cr. 20 KK, 4. 3
cT. 43 KK; 3a He3akiHUeHUH 3JI04HH 1 37I0YMH, BINHEHUH Y CITIBYYacCTi
(ct. 68 KK), 3a cykymnicTio 31mounHiB (cT. 70 KK) i cykymHicTIO BHpO-
kiB (ct. 71 KK), menoBromitaiM (c1. 103 KK) [30, c. 171]. ¥V cBoto
yepry, T. B. Caxapyk TakoX BiICTOIO€ HEOOXiJHICTH PO3MOILITY
3araJbHUX 3acaj MPU3HAUCHHS TIOKApaHHs HA MEBHI rpynu. ABTOp-
Ka TIPOTMOHY€E BUIUIATH 3arajibHi MOJIOKEHHS Ta CHelliajdbHi MpaBh-
Jla TPU3HAYCHHS IMOKapaHHs (3aCTOCOBYIOThCS Y NEBHUX BUIAJAKAX, 1
nependadaoTh crienudiky NpU3HaYeHHs MOKapaHHs 3a NeBHI GopMu
3JIOYMHHOT TTOBEAIHKHN 200 3a HASBHOCTI BIATIOBITHUX aKTiB MOCTKPH-
MiHaJBHOT TOBeAiHKH) [31].

P.III. baGannu BBaskae, 10 ClCiaIbHUMU IPABUIAMHU IPU3HAYCHHS
MOKapaHHs € Ti, 0 PETTIAMEHTYIOTh: 1) MpU3HaYeHHs OKapaHHs TpU
yXBaJIeHHI BUPOKY Ha ITiJICTaBi YTOAM PO MPUMHUPEHHST a00 BU3HAHHS
BHUHM, 2) TPU3HAYCHHS OLTBIIT M’ SKOTO ITOKapaHHs, HUK TependoadeHo
3aKOHOM; 3) MPU3HAYCHHS TOKAPAHHS 32 He3aKiHUeHHH 37104MH; 4) mpu-
3HAUCHHS TIOKapaHHs 3a 3JI0YMH, BUMHEHUH y CIiBydYacTi; 5) mpaBuiia
MPU3HAYCHHS [TOKAPaHHS 32 HasBHOCTI OOCTAaBHH, IO TIOM’SKIIYIOTh
TTOKapaHHs Ta M0 OOTSHKYIOTH TTOKapaHHsI; 6) MpU3HAYSHHS TTOKapaHHS
3a CYyKYITHICTIO 3JIOUYMHIB Ta CYKYITHICTIO BUPOKIB [32].
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OTxe, 3aranpHi 3acaji 3BUIBHEHHS BiJl MMOKapaHHS, SK 1 3arajibHi
3acaJy TPHU3HAYCHHS MOKapaHHS, MaroTh CTAHOBUTH CaMe CHCTEMY
MIEBHUX MIPABO3aCTOCOBHUX TPABIII (BUMOT).

VY po3pol11i Ta omaHyBaHHI CHCTEMHU 3arajbHUX 3acaj 3BUTbHEH-
HS BiJI TOKapaHHs HEaOHWSAKy pOJIb Ma€ BiJirpaTH JiaJeKTHYHUH Ta
cucteMHuid MeTonu mizHaHHA [33]. Ha musixy no ¢popmyBaHHS cucte-
MU 3arajbHUX 3aca]] 3BIIbHEHHSI BiJl TOKAPaHHs BUKOPHUCTAHHS 3a3Ha-
YEHHUX HayKOBMX METOIIB JacTh 3MOI'Y Ha IiACTaBi BUBYEHHS 3aKOHO-
JIABCTBA, MOKTPUHHU Ta CYAOBOI MPAKTUKWA BU3HAYHTH IHAMBIAyalbHI
O3HAKHM Ta MpaBUJia 3aCTOCYBaHHs OKPEMHX Pi3HOBUAIB 3BIILHEHHS BiJ
nokapanHs. B nopanemomy, 3 ypaxyBaHHSIM BU3HAYEHUX B FOPUIUYHIT
JiTeparypi CyOIHCTUTYTIB 3BITLHEHHS Bill TIOKapaHHS, 1€ JTO3BOIHTH
BUSIBUTH THUIIOBI Ta CIUIBbHI IS IESKUX PI3HOBHIIB POJOBI KpHUTEpil
(mpaBuiia) 3arajbHUX 3acaj 3BUIBHEHHs BiJ mokapanHs. Hactymuuit
KPOK Ha HUISAXY 10 (JOpMYBaHHS KOHIIEMI{ CHCTEMH 3arajibHUX 3aca]y
3BUTBHEHHS BiJl TOKapaHHs — BUSABICHHS Ta (POPMYITIOBAaHHA Ha ITiJICTa-
Bi IHAUBIAYaTbHHUX Ta POIOBUX KPUTEPIiB CITIIBHUX IS BCIX Pi3HOBH-
JiB 3arajbHUX KPUTEPiiB 3BIIbHEHHS BiJl OKapaHHS.

3 ypaxyBaHHSM HAaBEJCHOTO BBKAEMO, IO CHUCTEMa 3araJbHUX
3aca] 3BUTLHCHHS BiJl IIOKApaHHS Ma€ CKJIAJATHCS HE JIUIIE i3 3arajib-
HUX TIOJIOKEHB (TTPaBHIT) JJIs BCiX PI3HOBUIB 3BUIBHEHHS BiJl ITOKapaH-
HSl Ta BUJOBUX IOJOXEHb (110 BU3HAYaTUMYTh MpaBHjIa 3aCTOCYBaH-
HSl JIMIIE TIeBHUX BH[IB 3BUILHEHHS BiJl OKAapaHHs), a i CIieIialbHUX
3aca]] 3BITbHEHHS BiJ] TOKapaHHS.

Ha namy mymky, crmemianbHi 3acagyl 3BUTRHEHHS BiJl TTOKapaHHS
MaroTh 3aKpIIUIIOBaTH IpaBWJa 3BUIbHEHHS BiJ IOKapaHHs, 30Kpe-
Ma MpH: CYKYIMHOCTI 3JI0YHMHIB; CYKyITHOCTI BUPOKIB; YKJIQJAaHHI yroj
MIpY BU3HAHHA BUHU Ta PUMHUPEHHI 3 TOTEPIUINM; BUPIIIEHH] TUTAaH-
HS TIPO 3aCTOCYBAHHS CIICIIaJbHUX BUIIB 3BUIBHCHHS Bill TIOKapaHHS
HETNIOBHOIIITHIX, BIICHKOBOCITY>KOOBIIIB, BaTriTHUX JKIHOK 200 JKiHOK, IO
MarOTh JITEN.

Omxe, (HOpMYBaHHIO KOHIICHINT 3arajJbHUX 3acajl 3BUIBHEHHS BiJ
TOKapaHHs nepesye IiKaBa KOTiTKa poOoTa i3 3aKOHOIAaBCTBOM (HaITi-
OHAILHUM 1 3apy61>KHI/IM) TIOJIOKEHHSIMU KpI/IMlHaJ'IBHO MpaBoOBOT
JOKTPHHH, Martepianamu (i3 3aCTOCYBaHHSM COILIOJIOTIYHUX METO/IB)
CyZI0BO1 MpakTWKH. Ha 1mboMy Huisixy — OOTpYHTYBaHHS JOIIBHOC-
Ti BHOKPEMJICHHS B KPHMIHAJIBHO-TIPABOBIH Teopii Ta 3aKOHOIABCTBI
3arajJbHHX 3acaj] 3BIILHEHHS BiJl TOKapaHHs; HAyKOBa PO3pO0OKa MOHST-
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TS «3arajibHi 3aCa/iv 3BUTBHCHHS BiJl TOKAPAHHS Ta MMOB’A3aHUX 3 HUM
MOHSTB; PO3POOKa €PESKTUBHOI CUCTEMH 3arajlbHUX 3acaji 3BIJIbHCHHSI.
Harire 3aBaHHs OXOIUTIOE TAKOXK BUPILICHHSI BaXKJIMBUX HAYKOBHX IPO-
OyleM IHCTUTYTY 3BUTBHEHHS BiJ TTOKapaHHS: TPOOJIEMH TOTIIMHECHHS
IHCTUTYTOM 3BLIBHEHHS BiJl TOKapaHHS iHCTUTYTY 3BLIbHEHHS BiJl KpH-
MIHAJIBHOI BIJIMOBIAAILHOCTI, TPOOIEMHU CITIBBIAHOIICHHS 3arajbHUX
3acaji 3BUIbHEHHS BiJ TOKapaHHsI Ta MPUHIUITIB 3BUILHEHHS BiJ| IIOKa-
paHHs ToI0. Pe3yabraroM MpoBeIeHOr0 JOCIIHKEHHS (3a TOIIOMOTOI0
METO/Iy MOJICTIIOBAaHHS ) CTaHEe pPO3poOKa 3MiH Ta JIOTIOBHEHb 10 Kpumi-
HAJIBHOTO KOJICKCY YKpaiHH, IO CIIPUIATUMYTh €(PEKTHBHOMY 3aCTOCY-
BaHHIO 3aKOHOJIABCTBA Y cepi 3BUTLHEHHS BiJl TOKApaHHS.
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yeHHs mokapanHs / Ynopsa.: B. B. Illenorkina; Biamn. 3a Bui.: P. I11. badanmm.
Kuis, 2019. C. 6-7; 18-19. 18. Omsin cynoBoi IpakTUKK 00’ €JHAHOT MajaTtu
Kacaritinoro kpuMiHanbHOTO cyny y ckiajni BepxosHoro Cymy / Ymopsi.: mpa-
BoBe ynpasininas (11I) nenapramenTty aHamiTHYHOT Ta MPaBOBOT pOOOTH anapary
Bepxosnoro Cyny. Kuis, 2019. C. 7-8. 19. Ornsag cynoBoi npaxtuku KacamiitHoro
KpUMIHAIIBHOTO Ccyay y ckiaai BepxoBHoro Cyay (akTyainbHa IpaKTHKA).
Pimenwnst, BHeceni 10 €IPCP, 3a 2020 pik / ynopsia. npaBose yrpasminas (111)
JieTapTaMeHTy aHaJiTHYHOI Ta MpaBoBOi pobotu amapary BepxoBHoro Cymy.
Kuis, 2020. C. 7-11. 20. Kpuminanpauii kojieke Ykpaincbkoi PCP. Bioomocmi
Bepxoenoi Paou YPCP. 1961. Ne 2. Ct. 14. 21. OCHOBBI yroJ0BHOIO 3aKOHO/A-
tenberBa Coroza CCP u coro3HbIX pecyoinuk. Mocksa: ['oc. n31-Bo IOpHI. JIHT.,
1960. 23 c. 22. VronoBusii komekc PecmyOmuku Bemapycs. URL: https://
kodeksy-by.com/ugolovnyj kodeks rb/82.htm 23. VronoBHbIi KO#EKC
Keipreckoit Pecyonmuku. URL: https://www.legislationline.org/download/
1d/8264/file/Kyrgyzstan CC 2016 _am2019 ru.pdf. 24. VYromoBHbIil KoIeKC
Pecny6nuku  JlatBus. URL:  http://www.pravo.lv/likumi/07 uz.html
25. YronoBHsIii koneke Pecriyomiku Mososa. URL: https:/www.legislationline.
org/download/id/8276/file/Moldova CC 2002 am2018 ru.pdf 26. YronoBusiii
kogeke Dcronnu. URL: https://www.legislationline.org/download/id/6462/file/
Estonia CC _as of 2002 ru.pdf 27. CaBuenko A. B. TlopiBHsUIbHHE aHai3
KPUMIiHAJIBHOTO 3aKOHOJABCTBA YKpaiHM Ta (helepalbHOr0 KPHMiHAIBHOTO
3axoHomaBcTBa Criomyuenux llItaTiB AMepuku: auc. ... 1-pa opun. Hayk. Kuis,
2008. C. 263-264. 28. Topox O. I1. 3aranpHi 3acaau 3BIIbHEHHS BiJl MOKapaHHSI:
sakuM iM Oytu? Jepoicasa i npago: 30. Hayk. mpaub. Cepis IOpuanyni Hayku.
Bun. 81. Kuis: Opun. nymka, 2018. C. 263-272. 29. Ilucemencokuit €. O.
TeopeTuko-puKIaIHi IPOOIEMH 3BIIBHEHHS BiJl TOKapaHHs Ta HOro BinOyBaH-
HsI 32 KpPUMIHAJIbHUM MpaBoM YKpaiHU: JHC. ... A-pa IOpuJ. Hayk. JIyraHCbK,
2014. C. 506. 30. [TonraBeup B. B. 3aranbHi 3acaau npu3HaYeHHs OKapaHHS
32 KpPUMiHAJIBPHUM 3aKOHOJABCTBOM YKpaiHM: AWC. ... KaHA. IOPHJ. HayK.
Jlyraucek, 2005. C. 171. 31. Caxapyk T.B. 3aranbHi 3acajau npru3HaueHHs TOKa-
paHHS 332 KPUMIHAIBHUM MPaBOM YKpaiHU Ta 3apyOiXHUX KpaiH: HOPIBHAIBHUH
aHami3: auc. ... kKaux. fopua. Hayk: KHY imeni Tapaca Illesuenka. Kuis, 2006.
C. 192-193, 198. 32. babannu P. I11. [Tpu3HaueHHs TOKapaHHsa B YKpaiHi: Teo-
peruko-mpukiaagHi 3acanu. Yepwiris: [lecna Ilomirpad, 2019. C. 418-419.
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33. [TanoB M. 1. IIpobmemn mMeTomomorii HayKW KPHMIHAJIBFHOTO IIpaBa: BHOP.
Hayk. mp. / yknan.: I M. AnicimoB, B.B, I'anbnosa; nepeam. O. B. [etpumimna,
B. I. Bopucosa. Xapkis: ITpaBo, 2018. C. 84, 94—-101.
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Kolomiets Sergiy. General regulations of the release from punishment:
on the way to formation of the concept

The terminologicall expression “general regulations” is widely used in the
national legislation. Giving a name of “general regulations “ to a document or a
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section, lawmakers focuses on the main fundamental principles and ideas of the
document or its part.

The Criminal Code of Ukraine does not single out its general regulations.
Still, it contains the terminological expression « general regulations of charging
a sentence» (Art. 65) and empharises the necessity of following general legal
rules (principles) choosing a certain type punishment for each convict. It would
be reasonable to have the general regulations of the release from punishment set
in the legislation.

The issue of the general regulations of the release from punishment is
revealed in the national criminal law doctrine. However, it has not been studied
sufficiently. In this context, the following issues are worth studying: a need to
set the general regulations of the release from punishment in the legislation; a
concept and features of the general regulations of the release from punishment;
effectiveness of the general regulations of the release from punishment; theory
and practice of their enforcement.

Having conducted the research the author came to the following conclusions.
The general regulations of the release from punishment are aimed at eliminating
ineffective law enforcement by courts. Therefore it is reasonable to develop
them. Putting together some types of the release from punishment in the
national laws and creating the general regulations of the release from punishment
are accounted for by the growing number of the types of the release from
punishment. In the national doctrine of criminal law, there are different views
on the general regulations of the release from punishment in the legislation.
Some authors suggest that only one regulation should be set forth in the laws.
Others assume that the criteria (requirements, rules) should be established for
courts to use them releasing from punishment in all court proseedings. The
general regulations of the release from punishment are to form as a system of
rules (requirement) to enforce the law. This system should include not only
general regulations for all types of the release from punishment and typical
provisions (shaping the rules to apply its certain types), but also specific
regulations of the release from punishment. The specific regulations are
supposed to set the rules of the release from punishment, including the
following: a set of offenses; a set of charges; the issue of the specific types of
the release from punishment for the underaged, the military, pregnant women or
women with childern.

Key words: release from punishment, general regulations of the release from
punishment, system of the general regulations of the release from punishment,
specific regulations of the release from punishment.
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npoTUAIA 3NOYUHHOCTI HEMOBHONITHIX
3ACOBAMU BIOHOBHOI'O NMPABOCYAAA:
NMPABOBUW | MTCUXONOTNYHUN ACNEKTHU

Jocnioocyromvcs 0esaxi akmyanvhi NUmManHs npomuoii 3104UHHOCME HENo-
6HONIMHIX 3acobamu GIOHOGHO20 NPABOCYOOsl, 6 MOMY HUCHI 36LIbHENHs 6i0
KPUMIHATLHOL 8IONOGIOANLHOCI HENOGHONIMHIX, AKI NIC/sl GUUHEHHS OesKUX
MAICKUX 3LOYUHIE NPUMUPUTIUC 3 NOMEPRIIUMU MA SIOUKOOYEAIU 3A60AH)
wxody. Tloxkazano, wo exazami NUMAHHA He MalOmMyb WIISIXIE GUPIUEHHS HaYlo-
HAbHUMU NPABOBUMU 3ACOOAMU.

Tponosuyii asmopig exniouaioms, cepeo iMoo, iMnIeMeHmayin y Hayio-
HanbHe 3aKOHO0A8CME0 noHammsa “Mon00i noou’” (ikom 0o 21 poxy) ma mooxc-
ausocmetl OJisl 36LIbHEeHHs. MOIOOUX N00ell 6I0 KPUMIHATbHOT 8i0N06i0ANIbHOCI
abo NOKapanma 6 pasi 6UUHEHHSA HUMU OKDPeMUX MANCKUX 310YUHIE, 8 MOMY
YuCai 36LMbHEHHS 810 KPUMIHATLHOL 8I0N06I0ANIbHOCTT HENOBHOMIMHIX, KI 006U-
HYBAUYIOMbCSL Y OKPEMUX MAICKUX 3LOYUHAX, Ale NPUMUPUIUCS 3 NOMEPRIIUMU
ma GIOWKOOY8ANU 3a60AHY UIKOOY.

Kniouosi cnosa: xpuminanivhe npagonopyuieHHs, OUmuHd, HenosHONIMHI,
MONOOI 100U, NPUMUPEHHS, BIOHOBNIEHH CMOCYHKIG, GIOHO8HE Npasocydos,
3enena KiMHama, 0oOnum, 36i1bHeHHs 6i0 KPUMIHANbHOI 8I0N08IOAbHOCI, NPO-
nosuyii 00 3aKoHO0A6CMad.

Svietlichnyi Igor, Svietlichna Olena. Countering juvenile delinquency by
means of restorative justice: legal and psychological aspects

Some topical issues of countering juvenile delinquency by means of
restorative justice are investigated, including the issue of exemption from
criminal liability of minors who, after committing certain serious crimes,
reconciled with the victims and compensated for the damage caused. Currently,
these issues do not have ways to resolve them by national legal means.

According to the author, it is necessary to apply for minors and such
opportunities of legislation that the legislator provided for adults. These include
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exemption from criminal liability on the basis of articles 45-48 of the Criminal
Code of Ukraine, exemption from criminal punishment on the basis of
articles 74, 83-87, 104 of the Criminal Code of Ukraine and others, if such
exemption is the best option for a particular minor.

Key words: criminal offense, child, minors, young people, restoration of
relations, restorative justice, green room, Criminal Code, interrogation,
exemption from criminal liability.

Jlesxi mpobaeMHI MUTaHHS MPOTHIIT 3TOYUHHOCTI HETTOBHOJIITHIX
3ac00aMu BiTHOBHOTO MPaBOCY/IS MTOKU IO HE MAaloTh IUISXIB BUPI-
IICHHS HalliOHAJILHUMU TIpaBoBUMU 3acobamu. Lle cTocyeTncs, 30Kpe-
Ma, 3BUIBHEHHS B1JI KPUMIHAJIbHOI BIJMIOBIJAJILHOCTI HEMTOBHOJIITHIX Ta
MOJIOIUX JIFONCH, SIKI TMICTIST BYMHECHHS JESKUX TSKKUX 3JI0YMHIB TIPH-
MUPHITUCS 3 TIOTEPIUIMMH Ta BIIINIKOAYBAIH 3aBJaHy IIKOTY.

IcHye mymKa, 1o mokapaHHs — 11e 000B’sI3KOBa BiJIIIOB1 /I HA HECTIpa-
BeauBicTh. [IpoTe BiANOBiAb HA 3aMUTaHHs, YOMY HEIIOBHOMITHIH 3710~
JIiA 3aBK]U Ma€ CUJITH Y B’SI3HUII HE oueBUAHA. Ha mpakTuili moka-
paHHsI HEITOBHOIITHIX HE JOCITa€ METH BUIIPABJICHHS [TPABOIIOPYIITHH-
ka. Kpamwii crroci0 BUpINIeHHS TATaHb, SKi TypOYIOTh 1 TIOTEPIIIIOTO, i
MOJIOJIOTO TIPABOTIOPYIIHNKA, — BITHOBHE TIPABOCY/IIS.

3arajapHOBIZIOMO, 1110 HEJOCKOHAJIA 3aKOHO/IaBYa TEXHIKa, HEHAICK-
Ha SKICTh IPABOBUX HOPM MPHU3BOUTH JIO TUIIOBUX IIOMIJIOK Y CYIOBIN
npakruni. Came TOMyY IIJISIXY BUPIMICHHS TUTaHb TPOTH/IIT 3JI0YUHHOC-
T1 HEOBHOJIITHIX Ta MOJIOAMX JIFOJIEH, K1 IT1CJISI BYUNHEHHS JEIKUX TSK-
KHX 3JI0YMHIB TPUMHUPHIINCS 3 TIOTEPILTUMH Ta BiJIIIKOIyBaIIM 3aBIaHY
K0Ty, TOTPEOYIOTh MOAAIBIIHNX JIOCIIIKCHb.

B yxpaiHChKill ropuauyHii JliTeparypi 3a3HadeHa npodiema 3aju-
IIA€THCS MAJIOAOCIKeHO. [Ipo HEOOXiAHICTh 3aCTOCYBaHHS Kpa-
OTO 3apyOiKHOTO TOCBIMY 3 MUTaHb MPOTHIII 3JOYMHHOCTI HEIO-
BHOIIITHIX 3aco0aMu BigHOBHOTO mpaBocyas 3a3Hadanu O.11. Topox,
O.M. Kocrenxko, PI'. Kosanb, X.I. Pomanrok, JI.JI. I'petuenko ta iHmIi
[1]. IloHsaTTs MOHATTS “MoJofi Jiroau” (BikoM 710 21 poKy) He 3aCTOCO-
BYETHCS Y KPUMiHAIBHOMY 3aKOHOJABCTBI YKpaiHH.

CydJacHa KOHIICHINiSl TPOTHIIl 3JIOYMHHOCTI HETOBHOJITHIX CBil-
YUTH [P0 TEHJISHITi1 BiZIMOBH Bi/I BUKITIOYHO KapalbHOI peakilii Ha 3J10-
YHH, KA HE MOXKE HaJI)KHUM YMHOM 3a0€3IEeUUTH SK TpaBa 0cid, 1o
Horo BYMHWIHM, TaK i noreprinux. Lle 3ymMoBI0€ HEOOXiAHICTH 3aKpi-
TUIEHHSI HOBOTO TTAXOMY, SIKUI pealizy€eThes Yepe3 KOHIIEIIIFO BiTHOB-
HOTO TpaBOCyA/Is. BrpoBaykeHHST MPUHIIUITIB BiTHOBHOTO TIPAaBOCY/I-
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Il IoTpeOye HAJIEKHOTO TPABOBOTO PETYITIOBAHHS, KOMITJICKCY HOPM,
30KpeMa, y KpUMiHAJIBHOMY 3aKOHOJABCTBI Ykpainu. Bkazany npooie-
My JOCIIDKYBaJU Taki yKpaiHChKi yueHi, sk [.A. Boiitiok, A.O. ['opo-
Ba, T.A. JlenucoBa, B.B. 3emnsHceka, I.I. €mennssanoBa, B.JI. Kane-
Bcbka, O.B. Kosanenko, P.I. Kosans, .M. Ko3sbsikoB, M.B. KocTuiis-
kuit, B.M. Kyu, B.T. Mansipenko, 2K.B. Manapuuenko, 5.B. Mauyxak,
O.b. Omiitauk, ILIL [Mummmayk, H.M. Ilpokonenko, O.€. Conosiiosa,
ILJI. ®pic, HM. fpmum, A.M. Smenko ta iH. Cepen 3apyOiKHHX
HaykoBuiB ne . Aiiprcen, [[. Ban Hecc, Jx. Bpelityeiit, fI. Banrok,
b. Boc, JI. TonoBko, M. I'poenxeiizen, I. 3ep, P. Koarc, JI. Kopuo3so-
Ba, H. Kpicti, [I. Maepc, /x. Maxkceen, P. Makcynos, T. Mapimair,
A. Mopic, A. Myxunoscekuii, C. Ilen, . Ilerpyxin, M. Paiit, b. Crro-
apt, M. YmoOpaiit, M. @simep, H. llarixina, B. SIaT Ta iH.

IIpoTe aHami3 ykpaiHCHKUX JTOCIITHHUKIB CTOCYBaBCS TiJIBKH OKpe-
MHUX aCIeKTiB MpoOiIeMH. 3aHIIarThCs TEOPETHYHO HE PO3POOICHH-
MU HU3Ka KJIFOYOBHX IMPOOJIEM, JEsKi MPOno3uilii moTpeOyroTh yTod-
HEHHs 1 BUBYCHHS. [cHY€e HEOOXiHICTh cuCTeMaTH3allii, y3araJbHeHHs
HAsIBHOTO MaTepiajy, po3po0KHU Ha Iid OCHOBI MPOTO3HUIIIN MO0 BIO-
CKOHAJICHHSI KPUMIHAJILHOTO 3aKOHO/IaBCTBa.

Jlo 3akOoHOMABCTBA OUTBIIIOCTI PO3BHHYTHX KpaiH CBITY IMIUIEMEH-
TOBaHWW 3HAYHO BUIIWH, HDK B YKpaiHi, BiK, 0 SKOTO MOJIOZA JTFOIH-
Ha Ma€ MpaBO HA OCOONMBE MIKIyBaHHS Ta IMiJITPUMKY, B TOMY YHCIi
3BUIBHEHHS BiJI KpUMIHAIBHOT BiJIOBIadbHOCTI. Y KpaiHax aHTJI0CaK-
COHCBKOI CUCTEMH IIpaBa CyJl MOXKE 3BIJILHUTH BiJ| KpUMIHAIBHOT Biji-
MTOBITAJIGHOCTI TTOBHOMITHIX MOJIOAMX JIIOAEH, SIKIIO BUHHHUI JisB 0e3
JIOCTaTHBOTO PO3YMiHHSI.

JliTh MaroTh TIpaBO Ha OCOOJIMBE IMKITYBaHHS 1 TOTIOMOTY, 3aXHCT
i cnpusHHs. [uTrHa, BHAacHinoK ii (pi3udHOI 1 po3yMOBOi HE3piIOCTI,
norpelye crieniadbHOi OXOPOHU 1 MIKITyBaHHS, BKJIFOYAIOUM HAJICK-
Hull npaBoBui 3axucT [2]. 3a BusHaueHHAM O.M. Kocrtenka, “nepskasa
Ma€ CIPUSTH BUXOBAHHIO HOBOTO IMOKOJIHHS TPOMAJISIH, CTBOPIOIOYH Y
CYCIJIBCTBI YMOBH JUISl Y3TO/KEHHS iXHBOT BOJI 1 CBITOMOCTI i3 3aKO-
HaMU comiabHOI ipuponu” [3, c. 41].

IIpoTumiss 3JMOYMHHOCTI HETOBHOIITHIX 3aco0aMU BiJHOBHOTO
MPaBOCYIIs CHPHUSITHME MaKCHMAallbHOMY BHBEIEHHIO HEITOBHOIIT-
HIX TIPaBOMOPYIIHUKIB 3 KPUMIHAJIBHOTO TPOIECY Ta 3aro0iraHHIo
BYMHCHHIO HUMHU TMOBTOPHUX 3y0unHIB. Y 2019 pomi posmouanacs
“IIporpama BiTHOBICHHSI Ul HETIOBHOJITHIX, Mi03PIOBAaHUX Yy BUH-
HEHHI 3JI04MHY”’, MeTa K0T — 3a0e3I1eUCHHsI BIIIKOyBaHHS 3aI101i-
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SHOT LIKOJM, MAaKCUMaJIbHE BUBEICHHS HEMOBHOJITHIX MPaBOMOPYII-
HUKIB 3 KPUMIHAJIBHOTO MPOIECYy Ta 3aro0iraHHs BUMHEHHIO HUMU
MOBTOPHUX 3J104KHIB. [[paBOBOIO OCHOBOIO 1i€1 IpOTrpamMu € CIiIbHUI
Haka3 MinicrepcTBa rocTuuii Ykpainu ta ['eHepanbHOi mpoKyparypu
Ne 172/5/10 Bix 21.01.2019 poky. Kpim uporo, B YkpaiHi i€ mpoeKT
“BrpoBakeHHs BiTHOBHOTO MpaBOCYyAs B YKpaiHi”, MeTa SKOTO —
3aCTOCYBaHHs BiZHOBHOTO MPaBOCYAMS JUIS MONEPEIKECHHS 37I04HH-
Hocri. Llei npoexT peanizyerbes BepxoBuum Cynom ta I'O “lauctutyT
MUDY 1 TOPO3yMiHHA .

3aKOHOAAaBYl MOMKJIMBOCTI 3BIIBHEHHS OCOOM BiJ] KpUMiHAJIBHOT
BiJINIOBiIaJIbHOCTI Ha MifcTaBi crareid 45-48 KpumiHaimbHOTO KOJEKCY
Vkpainu (KK Ykpainu), 3BinbHEHHS BiJj KpUMIHAJIbHOTO TIOKAapaHHs Ha
nigcrasi crateit 74, 83-87, 104 KK Ykpainu BapTo 3acTOCOBYBaTH AJIst
HETMOBHOIIITHIX, SIKIIO TaKe 3BUILHEHHS € HAaWKpalluM BapiaHTOM st
KOHKPETHOI'O HENMOBHOJITHROrO. Ha Hamry myMKy, 3aco0M BiJHOBHOTO
NPaBOCYAIsl CIIPUATUMYTh MAaKCUMaJlbHOMY BHMBEACHHIO HETIOBHOJIT-
HiX TPaBOMOPYIIHMKIB 3 KPUMIHAJIBHOTO MpOILECy Ta 3arno0iraHHIo
BUYMHEHHIO HUMU TIOBTOPHUX 3JI0YMHIB.

BignoBiganpHicTh 3a KpUMiHalbHI NPaBONOPYIICHHS, 3JIOYHHH,
3rifno 13 yactuHoto apyroto crarti 22 KK Ykpainu, Hactae s quTu-
HU 32 HalO1LIb1I MOIMPEHUMH CKJIaZaMH 3JI0YMHIB Bxke 3 14 pokis. Lle
KpaJIi’KKH, HAHECEHHS TIIECHUX YIIKOPKEHb, 3aBOJIOIHHS TPAHCIOPT-
HUMH 3ac00aMH, 3T0YMHHU TPOTH CTAaTeBOT CBOOOAN Ta HEJOTOPKAHHO-
cti Tomo. TakuM YMHOM, KpUMiHAJIBbHA BiIIMOBIAANBHICT 3 14 pokiB
3aCTOCOBY€ETHCS 10 IMTHHU MaiKe 3a BC1 KpUMiHaAJIbHI IPaBOMOPYLICH-
HS Ta 3JI0YMHH, SIKi MOKYTh BUMHUTH JiTH Y TAKOMY Billi.

3 11 no 14 pokiB, a y BUMaKax 3riHO i3 YACTUHOIO MEPIIOIO CTaT-
1i 22 KK Ykpainn 1o 16 pokis, ToOTO 10 HacTaHHS BiKY KpUMiHAJIBHOT
BiJIMOBIAaJILHOCTI, 10 TUTHHH, SIKa BUMHMIIA 3JI0YHH, aje HE € Cy0 €k-
TOM 3JI0YMHY BHACIiIOK BiKY, MOXYTb OyTH 3aCTOCOBaHI MPHUMYCOBI
3aX0JJ BUXOBHOTO XapakTepy. Hail>KopcTKilMM NprUMyCOBUM 3aX0J10M
BUXOBHOTO XapaKTepy € MOMIIICHHs IUTHHU A0 CIeLialbHOI HaBYaJlb-
HO-BUXOBHOI yCTaHOBH (yCTaHOBHU 3aKPUTOrO THUILY) [4].

KpuminanpHuil mponec € HalOLIbII TpaBMAaTHYHUM JJISI TICUXIKU
MOJIONUX JIIOfIeH, sk 3a3Hauae rcuxonor JI. M. I'punkosens [5]. 3acto-
CYBaHHs IMPHUHLUIIB BiTHOBHOTO MPaBOCYAJsS ILIOAO HEMOBHOJITHIX
MPU3BOIUTD 0 OUIBII MIBUAKOTO BiIHOBJICHHSI CTOCYHKIB MiX y4acHHU-
KaMH, 3MEHIIY€E [ICUXOJIOTIYHY TPaBMaTU3aLiI0 MOJIOAUX JIFOACH 3aB/si-
KM TIO3UTHBHIN TICUXOJIOT1UHIHM aTMocdepi pH mporecax NpUMUAPEHHS
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Ta BIIHOBJICHHS CTOCYHKIB, a B MOJAJIBIIOMY CHPUSTHME MAaKCHMalb-
HOMY BHUBEJICHHIO HETIOBHOJITHIX TPAaBOTIOPYIIHHUKIB 3 KPUMiHAJIBHOTO
npolrecy Ta 3arno0iranHs BYMHEHHIO HUMH OBTOPHUX 3JI0YHHIB.

MeTtonuka “3eneHa KiMHaTa” BBOXKAETHCS €PEKTHBHOIO IS JOTTUTY
HETOBHOMITHIX. BoHa po3pobiiena 3 METOI0 YHUKHEHHSI TPaBMYIOYOT0
BIUIMBY JIONUTY Ta 3a0e3Meuye MOXIIMBICTh 310paT HEOOXiIHI JOKa3u
y cipasi. CyTs ii nonsarae y Apy»kHiil 1s1 JUTUHH aTMOcdepi.

VY BUNAAKY, SKIIO BiK JUTHHH HE BCTAHOBJICHO, IIPOTE € MiJCTaBU
BBA)KaTH, 10 JAUTHHA € MAJONITHBOIO a00 HEMOBHOJIITHBOIO, JI0 BCTa-
HOBJICHHS BIKYy TaKoi AWTHHU ii JOMMUT CIIiJ{ IPOBOIUTH 3a MpaBUIIa-
MU, Tiepe0adeHuMu Ui JIOIMUTY MaJONiTHROI a00 HEMOBHOMITHBOT
0co0H, 3aCTOCOBYIOUN METOIMKY ‘‘3esieHa KiMHaTa”. KpiM 1poro, Komu
icHy€e HEOOXiJHICTh HEOIHOPAa30BO OTpUMATH iH(OpMalLio Bix JUTH-
HU (IOMUT CJiJYUM, ONTUTYBAaHHS, IPU MIPOBEICHHI Pi3HOTO BUIY €KC-
NEePTH3, MCUXOJIOTIYHUX JOCIIKEHB), JOMUT €()EKTUBHO MPOBOIUTH,
3aCTOCOBYIOUM METOIUKY ‘‘3elieHa KiMHaTa” Ta JIMIIE OAWH pa3 s
3MEHILEHHS TOBTOPHOI IICUXOJIOTYHOT TpaBMaTu3amii THTHHH.

KIIK VYkpainu (crarts 224) nepenbadae MOXKIMBICTH MPOBOJUTH
JOIUT HE TINBKU 32 MiCLIEM MIPOBEACHHS 10CYJOBOTO PO3CIiAyBaHHs, a
{ B IHIIOMY MICIIi 32 TIOTOJPKEHHSM 3 0CO0010, SIKY MalOTh HaMip OMH-
tari. Tomy Mmicue Ans AonuTy Mae OyTH oOpaHo Tak, 100 3abe3rme-
YUTH 3MEHIICHHS TICUXOJIOT1YHOI TpaBMaTu3auii JuTuHu. JJonuT Moxe
BiJIOyBaTHCS 3a MICIIEM NPOKMBAHHS YM MICIIEM HaBUaHHS JUTHHHU B
JOPYXKHIH Uit JUTHHHE aTMoc(epi, IO cpuiATUMe 3a0e3MeYeHHIO iHTe-
peciB TUTHHU MIPH JOIHTI.

KpiM TOrO, icHy€ MOMIHMBICTH BHKJIIOYEHHSI MOBTOPHOIO JOMHTY
JUTHHU M1 9ac CyA0BOTO PO3IIALY KPUMIHAIBHOTO MpoBaKeHHs. Taka
MOXKITUBICTB niepenoadena crarreto 225 KIIK Ykpainu, 3riiHO 3 KO Y
BUHATKOBHX BUIAJIKaX, OB’ S3aHUX 13 HEOOXIHICTIO OTPHMaHHs TOKa-
3aHb CBiJKa YM MOTEPIIJIOrO MijJ yac JI0CYI0BOTO p03CJ'Il,I[yBaHH$I SKIIO
yepes iCHyBaHHS HEOE3MEeKH AJIS JKUTTS 1 370pOB’SI CBIKA YU MOTEPIi-
JI0T0, 1X TSHKKOT XBOPOOH, HASIBHOCTI 1HIIMX OOCTaBHH, 10 MOXKYTb YHE-
MOXKJIMBUTH TXHIN JOMHT y Cyai a00 BINTMHYTH Ha OBHOTY 41 JIOCTOBIp-
HICTb MMOKa3aHb, CTOPOHA KPUMIHAILHOTO MPOBAKEHHSI, MAIOTh IPaBO
3BEPHYTHUCS 0 CIIAYOTO CY//i i3 KIIOMOTaHHIM MPOBECTH AOMUT TAKOTO
CBiJIKa YM OTEPIILIOrO B CYIOBOMY 3aCi/laHHi, y TOMY YMCJIi OAHOYACHUH
JIOTTUT JIBOX YM OLIBIIE BKE JOMUTAHUX OCI0. Y 1[bOMY BHIQJIKy JAOIHT
CBiJIKa YU MIOTEPIIIIOrO 3IIICHIOETHCS B CYZI0BOMY 3aCiJlaHHI B MiCIIi PO3-
TallyBaHHs cyny abo nepeOyBaHHS XBOPOI'O CBiJIKa, IIOTEPIIIOrO B IPH-
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CYTHOCTI CTOPiH KPUMiHAJIbHOTO MPOBAKEHHS 3 IOTPUMAHHIM MPaBHII
MPOBE/ICHHS IOMUTY IiJl Yac CyA0BOTO PO3IVIAILY.

Oco0IMBOCTI y4acTi 3aKOHHUX MPEJACTABHUKIB TUTHHU TOJSTAIOTh
y HAaCTyHHOMY. AJIBOKaT € €IMHOI0 0c00010, 0€3 K01 HEeMOXKIMBHN
KPUMiHAJIBHUI TpoLec 3a y4yacTiO JUTHHH B CTaTycCl IiJO3pIOBaHOl
(oOBuHYyBaueHOi) ocobu. Takuii BUCHOBOK MOXKHA 3pOOMTH Ha Mil-
cTaBi cucreMHoro aHainizy crareit 488, 491 KIIK Vkpainu. YV aesxkux
BUMaKaX 0aThbKH, OJIM3bKI POJUYI UM 3aKOHHI NPEACTABHUKH JUTHHU
HE 3’SBJIAIOTHCS Ul IPOBEACHHS MpolecyaabHuX Aid. Tomy mMoxkemo
JIITH BUCHOBKY, IO 3T1IHO 3 MPAKTHKOIO, SIKa CKJIanacs B YKpaiHi npu
3aXMCTi HEMOBHOMITHIX, HESIBKA Oyb-KOT0, KPIM aJIBOKaTa Ta IIPOKYpO-
pa (B cyx), He TEePeIKoKa€ KPUMIHAIBHOMY HPOLECY IOAO0 AUTHHH,
ajie MOXKE 3aBJIaTH IIKO/M 1HTEepecaM IUTHHHU.

Kpim 1poro, mpoOieMaTHyHUM CTa€ 3aCTOCYBaHHS BiIIHOBHOTO
NPaBOCYAsl y BUMAAKY JECTPYKTHBHOT NO3ULIT OaThKIB 00 3aKOHHHX
NPEACTAaBHUKIB, a caMe 3allepeyeHHs] OCHOBHUX (DaKTiB CIIpaBH, HE3rO-
na 3 pakTHIHUMH 0OCTaBUHAMH.

Bigomuii Bunamox (i3 mpakTHKH aBTopa), Koyn y 13-pidHoro xJsorm-
11, SIKWH BYMHUB MPABOIOPYLICHHS Y MaJOJNITHbOMY Billi, HE OyIo
MOPYY HIKOTO 3 MPEICTaBHUKIB, KPIM aJBOKaTa, IPU3HAYCHOTO Yepe3
cucrteMy Oe3zomuaTHoi mpaBoBoi gonomoru. Ciigdi opraHud mpocu-
T Cyl TOMICTUTH TUTHHY JI0 MPUHMaNbHUKA-PO3MOAITBHIKA, TPOTE
a/IBOKaT 3Mir IIbOMY 3aro0irTy, 10 CKOpille € BUHATKOM Ta MIACIUBUM
30iroM 0OCTaBMH Ul AUTHHHU, BPAXOBYIOUH, IO OJIM3bKUX POAMUYIB Y
TUTHHA He OyIo [6].

[Ipono3unii aBTOPiB BKIIOYAIOTh, CEPE/I IHIIOTO, IMIUIEMEHTALIIO 710
3aKOHOJABCTBA MOHATTA “Mosiofi moau” (BikoMm a0 21 poKy) Ta MOX-
JUBOCTEN JJIsl 3BUIBHEHHS MOJIOJMX JIFOACH BiJl KPUMIHAJIBHOI BiJITIO-
BiZJaIbHOCTI 200 MOKapaHHs B pa3i BUMHEHHS HUMH OKPEMHX TSHKKHX
3JI0YMHIB, B TOMY YHUCIIi 3BUTLHEHHS BiJI KpUMIHAJIBHOI BiIMTOBIaIbHO-
CTi HETIOBHOJTITHIX Ta MOJIOJIUX JIFO/ICH, SIKi OOBMHYBauyHOThCS Y OKpe-
MUX TSDKKHX 3JI0YHHAX, ajie IPUMHUPHIINCS 3 TIOTEPIUIMMHU Ta BiJILIKO-
JIyBaJIM 3aBJIaHy IIKOAY.

Kpim BHIE3a3HAYEHOTO, TPOMO3ULIi aBTOPIB BKIIOYAIOTH MOXJIIH-
BICTb 3aCTOCOBYBAHHS B JIEAKNX BHIIAJIKAX KOanOMiCHo'l' ¢dbopmu BUpi-
LICHHS! KPUMiHAJIBbHO-IIPABOBOTO KOH(l)J'IlKTy Ta BiIMOBY B LIUX BHIIAJ-
Kax Bif 3aCTOCOBYBAHHSI 3ax0/iB KpI/IMlHaHLHO TPaBOBOTO BILTHBY
10/10 HETTOBHOJITHIX Ta MOJOIUX JIIOACH, SIKI IPUMHPHIIUCS 3 TOTEPITi-
JIMMH Ta BiJIIKOAYBaJH 3aBJaHy LIKOIY.
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Svietlichnyi Igor, Svietlichna Olena. Countering juvenile delinquency by
means of restorative justice: legal and psychological aspects

Some topical issues of countering juvenile delinquency by means of
restorative justice are investigated, including the issue of exemption from
criminal liability of minors who, after committing certain serious crimes,
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reconciled with the victims and compensated for the damage caused. Currently,
these issues do not have ways to resolve them by national legal means.

According to the author, it is necessary to apply for minors and such
opportunities of legislation that the legislator provided for adults. These include
exemption from criminal liability on the basis of articles 45-48 of the Criminal
Code of Ukraine, exemption from criminal punishment on the basis of
articles 74, 83-87, 104 of the Criminal Code of Ukraine and others, if such
exemption is the best option for a particular minor.

Administrative liability in Ukraine begins at the age of 16, a minor is not
responsible for the damage caused by him. However, responsibility for criminal
offenses, crimes, according to part two of Article 22 of the Criminal Code of
Ukraine, occurs for a child in the most common types of crimes from the age of
14: theft, causing bodily harm, possession of vehicles, crimes against sexual
freedom and inviolability, etc. Thus, criminal liability from the age of 14 applies
to a child for almost all criminal offenses and crimes that children at this age can
commit.

From the age of 11 to 14 (in appropriate cases up to 16) years, that is, until
the age of criminal responsibility, compulsory educational measures can be
applied to a child who has committed a crime, but is not the subject of a crime
due to age. The most severe compulsory measure of an educational nature is the
placement of a child in a special educational institution (closed-type institution).

The criminal process is the most traumatic for the psyche of children, says
psychologist Liudmyla Gridkovets. The “green room”method of interrogating a
child is effective. This method is designed for the purpose of non-traumatic
interrogation of the child and provides an opportunity to collect the necessary
evidence in the case.

The application of the principles of restorative justice to counter juvenile
delinquency leads to a faster restoration of relations between participants,
reduces the psychological trauma of young people due to the positive
psychological atmosphere that develops in the processes of reconciliation and
restoration of relations. This will contribute to the maximum removal of
juvenile offenders from the criminal process and prevent them from committing
repeated crimes in the future, as psychologist.

Proposals for improving national legislation include discussing ways to
implement the concept of “young people” (under the age of 21) in national
legislation, expanding legal opportunities for exemption from criminal liability
of minors and young people who, after committing certain serious crimes,
reconciled with the victims and compensated for the damage caused.

Thus, countering juvenile delinquency by means of restorative justice will
contribute to the maximum removal of juvenile offenders from the criminal
process and prevent them from committing repeated crimes.

Key words: criminal offense, child, minors, young people, restoration of
relations, restorative justice, green room, Criminal Code, interrogation,
exemption from criminal liability.
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KPUMIHAJTIbHA BIANOBIAANBHICTb
AOEPXABHUX CNyXbs0BLIB 3A BAUHEHHA 3NTOYUHY
«CNYXXBOBA HEQBATNICTb» (CT. 367 KK YKPAIHMW)

Bucsimnroemocs npobnemamuka wo0o cycnintbHo Hebe3neuHoco OisHHS,
AKUM € CTYouc006a HeOOAnicmb, GUUHEHO20 OEPIAHCABHUM CIYICOOBYEM, KOMmpe
Hanedxicums 00 epynu 3104UHIB, W0 NOCA2AIOMb HA CYCHLIbHI 8IOHOCUHU Y chepi
cyarc6060i ma npoghecitinoi disnbHOCmI, N08 A3aHOT i3 HAOAHHAM NYONIYHUX
nocnye. Tlocunennsi KOHMpono 3a 0eGiaHMHOI0 NOBEOIHKOIO 0Cib, SKI Y C60ill
npogeciinii JisLnbHoCmi 0ilomb 8I0 IMEHI 0epicasu, ma GCMAHOBIEeHHS KPUMIi-
HATbHUX CAHKYIL € HeOOXIOHUMU ™A HA2ATbHUMU npodremamu 3 02140y Hd
0eMoKpamu3ayito CyCRiIbHUX Npoyecia, addice aKxmu 3N0UUHHUX Oitl 0ePIHCABHUX
CYAHCO08YI6 He MOAICYMb 3ATUAMUCS De3 HATeNCHOT peakyil 3 BOKY depaiicasu.

Kniouosi cnoea: kpuminanvhe npagonopyuienHs, ciyxcoosa Heobanicme,
oepoicasHull cryancboseyb.

Sichevlyuk-Vrublevsky Taras. Criminal liability of civil servants for the
crime of «Official negligence» (Article 367 of the Criminal Code of Ukraine)

The article covers the issue of socially dangerous act, which is official
negligence committed by a civil servant, belonging to a group of crimes that
encroach on public relations in the field of official and professional activities
related to the provision of public services. Strengthening control over the
deviant behavior of persons acting on behalf of the state in their professional
activities and the imposition of criminal sanctions are necessary and urgent
problems, especially given the significant democratization of social processes,
as criminal acts of civil servants cannot go unanswered by the state.

Key words: criminal offense, negligence, civil servant.

Cry:x00Ba 3I04MHHICTb Y Cy4YaCHUX YMOBAaX CTajla YHHHUKOM, SIKUH
HETaTHBHO BIUIMBA€E HA Pi3HI cPepH CYCHIIBHOTO KHUTTS — EKOHOMIKY,
MOJITUKY, YIPaBIiHHS, COLialbHy 1 MPaBOBY Taly3i, CyCHIbHY CBiJO-
MICTb, CTBOPIOE CIPUSATINBI MOKJIMBOCTI sl (DYHKIIIOHYBAaHHS Opra-
Hi30BaHOi 37M0YMHHOCTI. Ciy)kO0Ba 3JIOYMHHICTD JEPIKABHUX CITYK-
OOBLIB Yy 3arajibHiii CyKyIHOCTI CIIy>KOOBHUX 3JIOYMHIB, SIKI BUMHSIOTbH
Ci1y’)k00B1 0COOUM 3 BUKOPUCTAHHSAM HAJIaHUX 1M ITPaB Ta MOBHOBAXKCHb,
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Ma€ JOCUTh BaroMy YacTKY. 3aBJIaHHS MOJOJaHHS CITy>KOOBOI 3JI0YHH-
HOCTI B YKpaiHi BKe BTPaTUIIO CYyTO FOPHIUYHUN aCIEKT 1 MePeTBOPH-
JOCsl Ha Cepio3Hy TONITUYHY TpoOsieMy, HEpO3B’ sI3aHHS 1 3aTOCTPEH-
HS K0T BIUTMBAIOTh Ha MDKHAPOIHE CTAHOBHUIIE HAIIOI IEeprKaBH Ta il
MONIITHYHUH MK y cBiTi. CaMe TOMy aKTyaJIbHUMH € JIOCIiKSHHS
3JI0YMHHOCTI y cdepi aepxkaBHoi ciryx0u. Kpim Toro, e ii pisHoBuj €
HUHI HETUTIOBUM Y KOHTEKCTI Mpalli IepKaBHUX CITY>KOOBIIB, OCKUTBKI
Kpuminaneanii koneke YkpaiHu He BU3HAYA€E caMe IO KaTeropiro ocid
SK CIIEiabHOTO Cy0’€KTa 3II0UMHY, ONIEPYIOUH 1HIIUMU TTOHSATTSIMH.

KpuMiHanbHa BiAMOBINANBHICTD JEPKABHOTO CITY>KOOBIIS SIK Pi3HO-
BUJI FOPUIMYHOT BIIMOBIIAJIbHOCTI TIepe0aueHa, cepe/ IHIIOro, TAKOXK
3a CiIyk00By HemOaicTh. 3 METOI0 OXOPOHH CYCIUIBHHX BiTHOCHH
KpUMiHaJIbHE 3aKOHOJIABCTBO Yy cT. 367 KpuminanbHOTO KOJIEKCY YKpa-
inn (mani — KK Ykpainu) 3akpiruiioe Takuid cKiiaja 3JI0YUHY, SIK CITYXK-
0oBa HeOAIICTD.

CporogHi HEBHMKOHAHHS a00 HEHaJIE)KHE BHUKOHAHHS BIIIOBIIHUX
000B’SI3KIB JIep)KaBHUMHU CIYKOOBISIMH DPO3IVISIAIOTHCA AK OJHA 3
TOJIOBHUX MPUYHMH CKOHOMIYHHX, TOJITHYHUX Ta COMIAIbHUX MPOOIIEM.
HacnizkoM BYMHEHHS 3JI0YMHY CITy:KOOBOi Hem0anocTi € MopylieH-
HSl TIOBHOIIIHHOTO (DYHKIIIOHYBaHHSI OpPTaHiB JepKaBHOI BJIaJl{, 4aCTO
CyMIIIIeHe i3 3aBIaHHSAM 3HAYHOI MarepiaibHOI Ta MOPAIBHOI IIKOIU
y4YacCHUKaM MpPHUBAaTHO-NIPaBOBUX BimHOCHH. Ciry:k00Ba 3JI0YMHHICTH
JICP)KAaBHUX CIYKOOBI[IB, 110 3a CBOIMM O3HAKaMHU ICTOTHO BiJpi3-
HSETHCS BiJ 3arajlbHOKPUMIHAIBHOI 3JIOYMHHOCTI, CTOCYETHCS HEIpa-
BOMIPHOTO BHMKOPWCTAaHHS BIIQJHUX TMOBHOBAXEHb 1 3aBIa€ TPSIMOI
IIKOJIN 3A1MCHEHHIO JIeP)KaBHOTO YIIPaBIIiHHSL.

Take HeOe3leuHe JisHHS HAJCKUTH JIO TPYIH 3JI0YMHIB, 10 TOCS-
raloTh Ha CyCIHUIbHI BIITHOCHHHM Yy cdepi ciyk00BoOi Ta mpodeciiHol
TISUTBHOCTI, TTOB’13aHOI 13 HaJjaHHAM IyOnniganX nocayr. Came 111 chepa
BITHOCUH BHMAra€ IpaBOMIPHOI MOBEIIHKH CIY>KOOBUX OCi0 amapary
JISPKaBHOTO YIIPABJIHHS, OCKUTBKH TUTBKH 3@ TaKO1 YMOBHU TPOMaJISTHAM
rapaHTyeThCsl peaizallist X mpaB Ta 3aKOHHUX THTEPECIB B YCIiX cdepax
CYCITITBHOTO JKUATTS. TOMY MisTTBHICTD JepKaBHUX CITY>KOOBIIIB TTOBUHHA
M AKPITUTIOBATHCS JIOBIPOIO CIIOKMBAYIB HA/IAHUX HUMH aIMiHICTPaTHB-
HUX MOCIYT. Takuii 37I04MH, Cy0’ €KTOM SIKOTO € JISPYKaBHUMN CITy>)KOOBEIIb,
3yCTPIYAETHCS JYKE YacTo, a BIAMOBIIHUMH TPOTUIPABHUMH JTISTHHS-
MU TTOPYITYIOTHCS TpaBa i 3aKOHHI IHTEPECH TPOMAIISTH, BHACIIIOK YOTO
TaKOX TIOCTYIIOBO BTPAYAETHCS JIOBIpa TPOMAJISTH JI0 JePIKaBH.
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ITpoGnemaruka ciry>k00BOi 3JIOYMHHOCTI pO3IIIsAaiacs TAKUMHU BUE-
HumH, sk B.B. bamrannuk, B.B. XKepnakos, I[1.B. Mensnuk, C.M. I1pu-
nunko, C.B. Pak, I'l. Xynsixoa Ta in. IIpoTte iX mparii crocyroTbes
MePEBaYKHO JIUIIIC OKPEMHX ACTICKTIB KPUMIHOJOTITHOTO JTOCHiIKSHHS
MIEBHUX 3JIOYMHIB y cepi Ciry:k00BOT JisSUTBHOCTI, 110 HE MOXE TIOB-
HOO MipOO PO3KPUTHU CHeH(]IKy CITy>KOOBOT 3JIOUMHHOCTI JIepHKABHUX
CITy’KOOBIIIB SIK CKJIAJTHOTO COI[iaIbHO-IIPABOBOT'O SIBUILIA.

3okpema, Ha mymMKy B. bamranHnka, kpuMiHaJIbHA BiATIOBiIab-
HICTh JIEP>)KaBHOTO CITY>KOOBIIS — OCOONHMBHIA TPABOBUN IHCTUTYT FOPH-
JIUYHOT BIJIOBIAAILHOCTI JIEPKABHOTO CITYKOOBIISI, Y MEXax SKOTO
JaeThbes oQillifiHa OLIHKA IMOBEIIHKH JIEPKABHOTO CIy)00BIs (J1ii a00
OC3isITPHOCTI) K 370YMHHOI, MpoTUIIpaBHOi mii. KpumiHanbpHa Bing-
NOBIJAJIBHICTD — 1€ BUJ JCPKABHOIO IPUMYCY, JEPKABHOTO OCyay, a
takox nepeadbayeni KK Ykpainu oOMekeHHs 0COOMCTOr0, MaiHOBOTO
a0o0 IHIIOr0 XapakTepy, 0 BU3HAYAKOTHCS OOBHHYBAJILHUM BHPOKOM
CyIly 1 TIOKJIaJJAf0ThCSl HA BUHHOTO CIEIiaIbHUMU OpTaHAMH JICPKABH.
KpuminanbHa BiANOBiIANBHICTE JEpKABHUX CITYKOOBIIB 0a3zyeThCs
Ha BUMOTaX HEYXWJIBHOTO AOTPUMAaHHS KOHCTHTYLIHHOTO MPHHIMITY
3aKOHHOCTI, BU3HaueHoro y ct. 19 Koncruryuii Ykpainu. [Ipeamerom
KPUMIHAJIBHOT BiAMOBITANBHOCTI € 3JI0YMHHU, BUYMHEHI CITy’)KOOBUMHU
(mocamoBuMH) oco0aMHu B TPOIIECi JIEp:KaBHO-YIPABIIHCHKOT IisTb-
HocTi [1].

Meroto Hammoi poOOTH € BU3HAYECHHS Ta aHalli3 0COOIMBOCTEN KpH-
MIHAJIBHOI BIAMOBIJANBHOCTI 32 BUMHEHHS TAKOTO 3JIOYHHY, SIK CITYK-
0oBa HenmbamicTh, came JIepPKaBHUMH CITY)KOOBIIIMU. AJDKe JIepyKaBHI
CIIy>KOOBIIl € KaJpOBUM CKJIag0M (200 0COOOBHUM CKJIQJIOM YH HEepCo-
HAJIOM) OpraHiB JEPKaBHOTO yIpaBIliHHs. SIK CIIBPOOITHUKHU AEpKaB-
HOTO OpraHy, BOHU (pakTU4HO TepeOyBaroTh Ha CIYKO1 y JIep)KaBH i
BUKOHYIOTH ii 3aBmaHHs Ta QyHKIii. CaMe BIaJHI TIOCAIOBII € OCTaH-
HBOIO JIAHKOIO JICPKaBHOTO YIIPABIiHHS, Yepe3 sIKy peallizy€eThCsi BUKO-
HaBya JiepKaBHa Blaaa. 3 OMIsLY Ha i (GaKTOpH JeprKaBHi CITy:KOOBII
HEMHHYYe HeCYTh 3HAYHY BiMOBIIaTBHICTH 32 CBOT JIii, BOHU ITyOJIIYHO
JeNIKTO3aTHi.

JocsarayTu MeTu 1i€i cTaTTi J03BOJUTH BUPILICHHS TAKUX 3aBIaHb!
OMHUC 0COOMUBOCTEH Cy0’€KTa; PO3KPUTTS CYO’ €KTUBHOI CTOPOHU; (iK-
carris cienudiky 00’ €KTa; XapaKTePUCTUKA 00’ EKTUBHOT CTOPOHH.

BiamoBigHo 10 MyHKTY 2 9acTUHU Tepioi ctaTTi 8 3akoHy YKpaiHu
«IIpo nepkaBHY ci1y>k0y» OZHUM 3 OCHOBHHUX 00OB’SI3KiB AE€P/KaBHOTO
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CITy>KOOBIISI € TOTPUMaHHS NPUHIMITIB JACP>KaBHOI CIYKOHM Ta MpaBHIl
eTUYHOI moBeniHkH. Sk nependoavyeHo y cr. 39 3akony Ykpainu «[Ipo
JICp)KaBHY CIy»)O0y», 0COOHM, YITOBHOBaXXCHI HAa BUKOHAHHS (DYHKIIIN
IepykaBu abo MICIIEBOTO CaMOBPSIIYBAHHS, Ta MOCAIOBI 0cOOH IOpH-
JMUYHUAX 0Ci0 MyOIiYHOTO TpaBa Iij] Yac BUKOHAHHS CBOIX CITYKOOBHX
MOBHOBaXCHb 3000B’s13aH1 HEYXHMJIBHO JOJCPIKYBATUCS BUMOT 3aKOHY
Ta 3araJbHOBU3HAHUX €TUYHUX HOPM, OyTH BBIWIMBUMH y CTOCYHKaxX
3 TPOMaIsTHAMH, KePiBHUKAMH, KOJIETaMH 1 IMiIJICTIIMMH, TTPEIACTABIISI-
104U I€pKaBy YU TEPUTOpiaJIbHy IpoMany, AiF0Th BUKIIOYHO B X iHTe-
pecax [2].

[Mpunucamu poro 3aKOHY TaKOXK BU3HAYEHO, 1110 0COOH, YITOBHOBA-
JKEH1 Ha BUKOHAHHS (PYHKIIIH AeprkaBu ab00 MICIIEBOTO CaMOBPSITyBaH-
Hsl, Ta TI0CaJ0BI 0COOM IOPUAMYHHUX OCi0 MyOIiYHOTO TpaBa MOBUHHI:
JiSITH HEynepeKeHo, He3BaKaloun Ha NMPHUBATHI iHTEpecH, ocoOucte
CTaBJICHHS JI0 Oy/b-SIKUX 0CI0, Ha CBOT MOJITHYHI MOMISIH, 1/1€0JI0T4-
Hi, peiriiai abo €I 0COOUCTI MOTIISAIN YU MTePEKOHAHHS, CYMJIIHHO,
KOMIIETEHTHO, BY4CHO, PE3yJIbTaTUBHO 1 BIIMOBiajJbHO BHUKOHYBa-
TH CIY>KOOBI MOBHOB&)XEHHS Ta MpoQeciiiHi 000B’sI3KH, PIlLICHHS Ta
JIOPYYEHHsI OpraHiB i 0ci0, SKUM BOHM MiANOPSAKOBaHI, MiA3BITHI 200
MiKOHTPOINIBHI, HE JOMYCKATH 3JIOBXKUBAHb Ta HEE(PEKTHUBHOTO BUKO-
PUCTaHHSA JepKaBHOI 1 KOMYHAJIBHOI BIIACHOCTI; — HE PO3TOJIONIYBATH i
HE BUKOPUCTOBYBATH B IHIIHIA CIIOCIO KOH(DIAEHIIIHHY Ta iHITy iH(Op-
Mallifo 3 0OMEKEHUM JOCTYIIOM, L0 cTajia iM BijoMa y 3B 513Ky 3 BUKO-
HaHHSM CBOIX CIIY’)KOOBUX IOBHOBKEHB 1 MpOQeciiiHuX 000B’s3KiB,
KpiM BUTIQ/IKiB, BCTAHOBIICHUX 3aKOHOM. [loBeiHKa MepKaBHUX CITYXK-
OOBLIB Mae 3a0e3MedyBaTH I0BIpY CYCHIJILCTBA A0 AEPKaBHOI CIIyKOU
Ta CIyOH B OpraHax MiclIeBOTO CaMOBpsAyBaHHs. JlepKaBHUM CITyK-
OOBIAIM 3a00POHSETHCA BHKOPHUCTOBYBATH CBOI TTOBHOB&)KEHHS a00
CBOE CITY)KOOBE CTAaHOBHUIIE B 0COOMCTHX (MPUBATHUX) IHTEpECaX 4 B
HENPaBOMIPHUX OCOOUCTHX iHTEpecax IHIIMX 0Cil.

[MousTTs «cmyx00Bi ocoOm» po3kpuBae mpumitka 1 cT. 364
KK Vkpainu: ne ocoOu, siki 3[ilCHIOIOTH (yHKIIT MpeacTaBHU-
Ka BJaJd, a Tako)X 001MMaroTh IOCajH, OB’ sA3aHl 3 BUKOHAHHSIM
OpTraHi3amifHO-pO3MOPSAYNX YU aIMiHICTPATUBHO-TOCIIOJaPCHKHUX
000B’s13KiB [3].

Sk 3a3HavaeThCS Yy HAyKOBO-TpakTHUHOMY KomeHTapi jgo KK
Ykpainu, OyTH MpeICTaBHUKOM BIIaJIA O3HAYa€E IepeOyBaTh Ha CIIyx 01
B OpraHax JIep>KaBHO{ BJIajx, a TAKOXK 3AilcHIOBaTH (QyHKLIT 3a3Haue-
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HUX OpPTaHiB; «3AiHCHIOBaTH (PYHKIIII Jep:KaBm» — Iie IpaBo 0coOu B
MeaxX CBOET KOMIIETEHIIIT JIaBaTH BKa3iBKH MMPABOBOTO XapaKTepy, 10
MiJUISITal0Th 000B’I3KOBOMY BHUKOHAHHIO, 3aCTOCOBYBATH MPUMYCOBI
3aXO/M 1 MO0 TPOMAIH, IKi IM Oe3IMocCepeHhO HE MiAMOPSIIKOBA-
Hi [4].

BusnaueHHs TepMiHa IepKaBHOT CITyKOU MiCTUTBCS y 3aKoH1 YKpai-
Hu «IIpo nepkaBHy ciry0y». 3rifHo 3i ctarrero 1 gepikaBHa ciryxba —
e podeciitHa MisUTBHICTD 0Ci0, SIKi 3aiMarOTh TOCAAH B JEeprKaBHUX
oprasax, iX amapari moJ0 MPaKTHYHOTO BUKOHAHHS 3aBIaHb 1 (yHK-
if JIepKaBU Ta OJIEPKYIOTh 3apO0ITHY IUIATY 3@ PaXyHOK JepKaBHUX
komTiB [2]. Taki ocoOu € nep:kaBHUMHU CiIy:k00BLsIMU. OTKE, CyTTE-
BOIO O3HAKOIO JIEPKABHOI CITY)KOW € 3aHATTS MOCaaAH B JIEPKAaBHOMY
opradi i 371 iCHEHHS 3aBIaHb Ta (PYHKIIIH JepiKaBH.

TakuM YMHOM, TIOHATTS JCPIKABHOI CIIY’)KOM 32 00CATOM YaCTKOBO
CHIBIIAJA€ 3 MOHATTIM MHiSUIBHICTh CIy»)00BOi 0COOM, 1 BIAMOBIAHO
nist cr. 367 KK VYipaiHn mommproeThesl Ha JIEp>KaBHUX CITY:KOOBIIIB,
TOOTO BOHU € Cy0’€KTaMHu 3a3HaueHOro 3younHy. lIpuHariqHo Heoo-
XiJIHO 3a3HAYUTH, MO0 3MICT IMOHSITTS «CIYy)kO00Ba 0C00a» MIUPIIHIA,
HIXK TOHSTTS <«JICPKAaBHUHN CITY:KOOBEIbY. J[0 Tepimx MOXKYTh TaKOK
HaJIeKaTh 0CO0H, K1 HE € AepKABHUMH CITY>KOOBIIMH, ajie 00iiMaroTh
Mocajv, TMOB’s3aHi 3 BHUKOHAHHSM OpTaHi3aliifHO-po3nopsadux adbo
aJIMIHICTpaTUBHO-TOCTIONAPCHKUX (DyHKLiH. Takum uMHOM, AepkaBHI
CITy>KOOBIII € crieliaIbHUMU Cy0’ €KTaMU LbOTO 3I0UUHY.

om0 ciy)00BHX 000B’SI3KiB, TO BOHU € PI3HOMAaHITHUMH, YMOBHO
iX MOKHa TIOJUIMTH Ha 3arajbHi Ta CrHelliaybHi. 3arajibHi 000B’SI3KH
OB’ s13aH1 31 CTaTyCOM JIEPIKaBHOTO CITY>KOOBIIS 1 € OJHAKOBUMH ISt
BCIX HE3aJIeKHO Bijl 3aliMaHOi mocaju abo Ooprany, B SKOMY MpaIltO€e
ciyx6oBenb. Lli 000B’13kH, 30kpeMa, BukianaeHi y Koncrurymii Yipa-
ian Ta 3akoHi Ykpainu «llpo nepxkaBuy ciyxOy» (cT. 8). CrerianbHi
000B’SI3KM TOB’sI3aHi 3 MIEBHUM BHJIOM JIEP’KABHOTO OPraHy, B SIKOMY
MPaIIoe CIy)O0O0BEIb, Ta MOCAJIO0, SKY BiH 3aliMae B I[bOMY OpTaHi.
Taki 000B’SI3kM BU3HAYAKOTHCS BIJOMYMMH HOPMATUBHUMH aKTaMH Ta
MTOCAOBUMHU THCTPYKITISIMH.

[1in HeBUKOHAHHSAM OOOB’S3KiB PO3YMIIOTH O€3isIILHICTh OCOOH B
yMOBax, KOJIM BOHA MOBUHHA OyJia 1 MOTJIa BUNHUTH i1, SIKi BXOSITH JI0
KoJa 11 ciy»k00BUX 000B’s13kiB. HeHane)KkHUM BUKOHAHHSIM BBaKAKOTh-
¢ i, SIKi BUKOHAHI HE Tak, SK I[OTO BUMAaraloTh IHTEPECH CITYXKOH.
[Ipu 11bOMYy 1 B TiepIiomy, i B JpyroMy BUMAAKY TaKi Jii MOXKYTb OyTH
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SIK OJTHOMOMEHTHI, TaK i TpuBaJli y 4aci. Takok He0OXiTHO Bi3HAYUTH,
10 Y 3aKOHOJIABCTBI HIEThCS MPO SKICTh BUKOHAHHS TOCAA0BIEM HOTO
CITy>)KOOBHX 00OB’S3KIB, @ TAKOXK CUTYAIli0, KOJIH Oylia MOXKIHBICTh 1X
BUKOHATH HAJIECKHUM YHHOM.

[IputarHeHHs nepaBHUX CIIY>KOOBIIB JI0 KPUMIHAIBHOI BifIO-
BiJJaIBHOCTI 3MilicHIOeThes Ha mijgcraBi Posmimy XVII KK Vkpainu
«3nounHu y chepi ciry:x00B0T AisILHOCTI Ta MPO(ECiHHOT MisITBHOCTI,
TTOB’S13aHO1 3 HATaHHAM ITyOmMuHIX mocyT [3].

VY upoMy 3B’S3KYy BiA3HAYMMO, II0 BITUYM3HSIHOMY KPUMIHAJIBHOMY
npasi Mif] 37I04UHaMU y cdepi cirykO0BOT AISITBHOCTI PO3YMIIOTHCS CyC-
MiIbHO HeOe3MeyHi Ta MPOTHUIPABHI AiSTHHS, IO MOCSATAIOTh HA MOpsi-
IIOK pealtizamii cIy»KOOBUMH 0C00aMH, B HAIIIOMY BHIIAJIKy — JeprKaB-
HUMH CITy’KOOBLISIMH, CBOIX TOBHOB&KCHb Y MEXaxX HaJaHUX IM IpaB Ta
MOKJIaICHUX Ha HUX 00OB’SI3KiB, IKUMH 3aIlOIII0ETHCS IKOA TIPaBaM,
cBO0O/IaM YW 3aKOHHHM iHTEpecaM OKPEeMHX IpOMaJsiH, abo JepiKaB-
HUM 49U TPOMAJICEKUM iHTepecaM, abo iHTepecaM IOpHIUYHUX 0Ci0, a
TaKOXX aBTOPUTETY OpPTaHiB BIAAH, TPOMAJICBKUX 00’ €HaHb, CY0’ €KTIB
rOCTIO/IapIOBAaHHSL, 1HIIMX IOPUANYHUX 0ci0, BiJ iMeHi Ta (abo) B iHTep-
ecax sIKuX JI0Th CiIy)00Bi ocoou [5].

I3 HaBenenoi medininii BuIHO, mo: 1) cy0’eKTaMu BUMHEHHS TAaKUX
3TI0YMHIB € CIIy’)K00BI 0coOM — AepikaBHI CIyXOOBII; 2) 00’€KTOM
TaKUX 3JI0YMHIB € TOPSOOK peajizamii Jep>KaBHUMH CIIy>KOOBISIMU
CBOTX MOBHOBaXCHB; 3) IIKO/A 3aBJAEThCS IPOMaJiiHAM YKpaiHu abo
JeprKaBi 3arajioMm.

3 omsmy Ha cnenudiky Aep:kKaBHOI CITy:)KOM OUTBIIICTH JieprKaB-
HUX CITY>KOOBLIB 3HAXOAATHCS y 30HI PU3MKY Ta 32 HasIBHOCTI HiACTaB
MOXYTb OyTH IPUTATHEH1 10 KPUMiHAIBHO BIMOBIJAILHOCTI 3@ CITYK-
00BY He0aTICTb.

[Tin cyx60Boto mHegdamicTio (c1T. 367 KK Yipainn) ciix po3ymitu
HEBUKOHAHHS a00 HEHaJIe)KHE BUKOHAHHS CIY>KOOBOIO 0CO00I0 CBOIX
CITy>KO0BHX 000B’SI3KiB Yepe3 HeCYMITIHHE CTaBJICHHS A0 HUX, L0 3aB-
JIAJI0 iICTOTHOT IIKOJIM OXOPOHIOBAHWUM 3aKOHOM MpaBam, CBOOO/IaM Ta
IHTepecaM OKPEMHX IPOMASH, JEpXKaBHUM UM IPOMAJCHKHUM iHTEpe-
cam a0o iHTepecaM OKpeMuX IopuandHuX 0ci6. He Oynb-ska ciyxOoBa
ocoba MOXe cTaTH Cy0 €KTOM (TOOTO BHKOHABIIEM) CITY:KOOBUX 3J10-
YHHIB, a JIMIIE Ta, sIKa BUKOHYE OpraHi3alliifHO-po3NopsI4i 4u ajMi-
HicTpaTHBHO-TOCTIONAapCchKi (yHKIii. Cay)x00Ba HemOadiCTh MOXKE
BUSBIATHCS Y (popMi OE3/isITBHOCTI, KOJIM Cy0’€KT IMMOBHICTIO HE BUKO-
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HY€ TOKJIJIeHI Ha HhOTO CITYK00Bi 000B’s13KH, a00 KOJHM TOKJIa/ICHI Ha
HBOTO CITy’KOOBi OOOB’SI3KM, X04a i BUKOHYIOTHCS, aje HEHAJIC)KHUM
YUHOM — HE TaK, SIK TOTO MOTPEOYIOTh IHTEPECH CITYKOH.

[Tepenbavennii y 4. 1 ct. 367 KK Ykpainu ckinag 3m09nny, K i OyIb-
KU 1HITUH, MICTUTh OOOB’SI3KOBI €JIEMEHTH: Cy0’€KT, Cy0’€KTHBHA
CTOpOHA, 00’ €KT, 00’ €KTHBHA CTOpPOHA. [3 Cy0’€KTHBHOI CTOPOHM Liei
3JI0YMH XapaKTePU3y€EThCs 3JIOUMHHOIO CaMOBIIEBHEHICTIO (CITyk00Ba
ocoba nependavae, 1110 BHACI1A0K HEBUKOHAHHS Y1 HEHAJIE)KHOTO BUKO-
HaHHS HEI0 CBOIX CIy»KOOBMX 00OB’SI3KiB MpaBaM 1 3aKOHHUM iHTEpe-
caM Mo)ke OyTH 3aBJaHO iCTOTHY ILKOAY, aJjie JETKOBa)KHO PO3PaxoOBYe
Ha ii BiIBepHEHHs) a0 3JI0YMHHOI0 HeabamicTio (ciyx0boBa ocoba He
nependayae, mo B pe3yibTaTi ii MOBETIHKH MOXKe OYTH 3aBIaHO iICTOTHY
KOy, X04ua IIOBMHHA OyJia 1 MOTJIa 1 mepe10adnTH).

Canyx60Ba HexbaslicT Moke OyTH BUMHEHA HE JMIIE 3 HeoOepexk-
HOIO Ta 3MillIaHOI (popMaMu BUHH, a Yy GOpMi HEIPSIMOTO YMUCIY.
Taxum 9nHOM, y BHIMAIKaX, KOJIU CIIy>k00Ba oco0a (J1ep:kaBHUHN CITyK-
0oBellb) HE Majia 32 METY OTpUMAaTH HETPaBOMipHY BUTOAY, Iiepeadada-
Jla HACTaHHS CYCITUIBHO HeOe3IeUHUX HACHTIJIKIB, He Oakana X 3amozi-
SIHHSI, aJIe CBIJIOMO MPHITyCcKaja MOXKIIMBICTh 1X HACTaHHS, IPH BUYNHEH-
Hi CKJIaAy 37I04MHY, 10 3adikcoBanuii y cT. 367 KK Ykpainu, marnme
MICIIe HeTIPSIMHUI YMFECETT.

[licna onncy ocobnamuBocTel Cy0’eKkTa i Cy0 €KTHBHOT CTOPOHH 3J10-
YHHY CITy:KO0BOI HeZ0aI0CTi 3BepHEMOcs 710 00’€kTa Ta 00’ €KTUBHOT
CTOPOHH ITHOTO 370YMHY. Tak, 00OB’SI3KOBOIO O3HAKOIO 00’ €KTHBHOL
CTOPOHU CKJIaJy 3JI04UHY, nependadeHoro 4. 2 ct. 367 KK, e Hacranus
TSOKKUX HacmiakiB. 3rigHo 3 1. 4 [Ipumitku go cr. 364 KK (y penak-
uii Big 5.04.2001) TshxkkuMu Haciakamu y crartsax 364-367 KK, sikmio
BOHM MOJISATAIOTH Y 3aMO/AISTHHI MaTepialbHUX 30UTKIB, € Taki, mo y 250
1 OlpIlle pa3iB MEepPEeBHUINYIOTh HEOMOAATKOBYBAHUNA MIHIMYM JOXOIB
TPOMAJSIH.

TakuM YMHOM, BiJIIOBIATBHICTB 32 CIIY>)KOOBY HEIOATICTh HE MOXKE
HACTaBaTH 3a BIJICYTHOCTI MarepiajibHUX 30WMTKIB. Takuii BUCHOBOK
3poouB Bepxouuit Cyn y mocranoBi Ne 731/513/16 Bim 17 >xoBTHs
2019 poky: «Buznaroun OcoOy BUHYBAaTHM y CKOE€HHI 3JI04MHY, Iepe-
Oauenoro u. 2 cr. 367 KK, 3a xBamiikyrouoro 03HAKOIO BUYMHEHHS
KPUMIHAIBHOTO MPABOMOPYIICHHS, 0 COPUYUHUIIO TSHKKI HACHIJIKH,
Cyd amesIIiifHol 1HCTaHIi TPHUITYCTUBCS CYTIEPEWINBUX BHCHOBKIB,
OCKIJIbKM BCTaHOBHUB BiJICYyTHICTh MarepiaibHUX 30MTKIB YHACIHIiJIOK
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il 3aCy/KEHOTO, BKA3aBIITH PO Te, 0 OIO/KETHI KOIITH, TIPU3HAYEH]
JUTsl (PAKTUYHO HEBUKOHAHUX POOIT, B MOBHOMY 00Cs131 OYJI0 TOBEPHYTO
PIBHOIIIHHUM €KBIBaJCHTOM — BUKOHAHHUMHU JIOJJATKOBUMH POOOTaMH i
OymiBeTbHUMHU MaTepiagamu, He 3a3HAaYCHUMH B KOIITOPHCI Ha pPEKOH-
ctpykuiro 30L» [6].

Kpim Toro, 06’€KTHBHA CTOpOHA CIYK00BOi HEAOATOCTI BKIIOYAE
HasBHICTH TAKUX CKJIaI0BUX: 1) misiHHS Y popMi HEBUKOHAHHSI UM HEHa-
JIEXKHOTO BUKOHAHHS CITY’KOOBOIO 0COOOIO CBOIX CITy’)KOOBHX 0OOB’sI3-
KiB 4epe3 Headane Y HECYMIIIHHE CTaBJICHHS 10 HUX (IIUISIXOM Jii 9u
0e3/isUTbHOCTI); 2) CyCHUIbHO HEeOe3IeuHi HACTIIKK Y BUIVISIL 1CTOT-
HOT IIKOJIM OXOPOHIOBAHUM 3aKOHOM IIpaBaM, CBOOOJIaM Ta iHTepecaMm
OKpPEeMHX TPOMAJSH, NEp>KaBHUM UM TPOMAJCHKHAM iHTepecam, abo
iHTepecaM okpeMux opuandanx ocio (4. 1 ct. 367 KK Ykpainu) abo
TsoKKUX HachiakiB (4. 2 cr. 367 KK Vkpainn); 3) npuuuHHHI 3B’ 30K
MIXK JUsTHHSAM (O€3/IsUTbHICTIO) Ta HACIIIIKAMHU.

SKmo posmisiaaTi 06’ €KT 37109MHIB y cdepi Ciry>kO0BOT MisITBHOCTI,
TO HEOOXiIHO HaragarH, Mo 00’€KTOM OyIb-SKOTO 3JI0YHHY € 0XOpO-
HIOBaHI 3aKOHOM CYCHiJIBHI BifHOCHMHH. OO0’ €KTOM 3JI0YMHIB y cdepi
CITy>KOO0BOI iSITBHOCTI € CYCIUIbHI BiIHOCHHHU, SIKi BA3HAYAIOTH 1 pery-
JIIOIOTH 3MiCT e(DeKTUBHOT POOOTH AEPKABHOTO arapary, a TakoXK HOro
MpecTmK abo aBTOPUTET.

OTxe, pHU BUPIINICHHI MUTaHHS PO HASBHICTH CKIAAY 3JI0YHHY
«CITy)K00Ba HEJ0AIICTHY BIHOCHO JICPKABHUX CITY:KOOBIIIB HEOOX1THO
BCTAHOBITIOBATH:

— HOPMAaTUBHO-TIPABOBUI aKT, SKUM Iepea0avdeHi BiAMOBITHA KOM-
NEeTEHLs cIy>k00B0i 0co0H 1 Koo ii ciry’00BUX 000B’SA3KiB;

— sIKi caMe 000B’S3KH, B SIKOMY 00CsI31 Ta MOPSIKY BiH TIOBUHEH OYyB
BHUKOHYBAaTH y BiJIMTOBIIHNX YMOBaX;

— YU MaB BiH peajbHy MOXKJIMBICTh HAJICKHUM YAHOM BUKOHATH IIi
000B’SI3KM B YMOBaX, IO CKIIAJIHCS;

— Yy 4OMy caMe BHSBMJIMCS JAOMYIIEHI 0CO000 MOPYIIEHHS CITyK00-
BUX 00OB’SI3KIB 1 SIKi HACIIIKM BOHU CIIPHYHHWIIN;

— gu miepeOyBan CIy»KO0B1 MOPYIICHHS y TPUIUHHOMY 3B’SI3KY 3
TUMU HACTIIKaMH, 1110 HACTaJIH.

VY mocranoBi BepxoBHoro Cyny konerii cygai Ilepmoi cymoBoi
naynarn KacamiiiHoro xpumiHansHOTO cyny Bix 23 uepBus 2020 poky
B crupaBi Nel59/3738/16-x 3a3Ha"ueHO MPO Te, MO CUCTEMHUI aHami3
nonoxenb cT. 367 KK Ykpainu nmae migcraBu BBaKaTH, IIO BiIOBi-
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JTATBHICTH 3a I[i€F0 HOPMOIO HACTAE JIUIIE y BUMAJIKY, SKIIO MAii, HeBH-
KOHAHHS YU HEHAJIC)KHE BUKOHAHHS SIKUX CIIPUYMHUIIO MEepe0aYcHi B
3a3HaYCHIN CTATTI HACIIAKH, BXOIWIN JI0 KOJIa CIY)OOBUX 000B’SI3KIB
1i€i ciry>k00Boi 0co0M, a00 AKIIO 0OOB’SI30K MISTH BiIMOBITHIM YHHOM
IOPUINYHO OYB BKITIOUYEHUH (3aKOHOM, YKa30M, IIOCTAHOBOIO, HAKA30M,
IHCTPYKLII€IO TOIIO) O KoJia CIYKOOBUX MTOBHOBa)KEHb TaKoi 0coOH [6].
3acTocyBaHHs IOKapaHHs 32 BANHEHHS JIEPKABHUMHU CITYKOOBISIMU
3JIOUMHY «CITy’KOOBa HEIOATICTE» TOJATAE Y TOMY, IO JECTPYKTHBHE
JISTHHSI, BYMHEHE JEP)KaBHUM CIIy>)KOOBIIEM, Mae OyTH mependaveHe
Hopmamu KK Ykpainu, 3aificHioBatucs y opmax aii uu 6e30isu1bHOCTI,
OyTH BUHHUM 1 000B’513KOBO OyTH BUMHEHUM JIEPIKABHUM CITYKOOBLIEM
y mIporieci mepeOyBaHHSI HUM Ha CITy>K01, TOOTO ITi1 9ac 3MiiCHeHHS TPY-
JIOBUX TIpaBoBiHOCWH. Cama KBajidikallisi MOBETIHKH 0COOM TaKOK
0a3yeThCs Ha ypaxyBaHHI OOBUHYBaIIbHOTO BUPOKY CYI1Y, & TAKOXK OCYIY
0co0u Ta il MOBEIHKY, 110 (POPMYETHCS B IHAMBITyalbHil Ta TPynoBii
MPaBOCBIIOMOCTI, y TOMY YHCJIi B ME€KaX TPYJOBOTO KOJIEKTUBY [8].

Ha momoBHEHHS 10 BUINEHABEIEHOTO BapTO TaKOK 3a3HAYHTH, IO
TIBKU JISMA4Wi HE JIAKa€ HEJ0aWIMBOTO JIEPIKABHOTO CITYKOOBIIS
crarreto 367 KK Vkpainu, xonu 1eil Iepciyk00Bellb HE BUKOHYE
CBOIX MpsIMUX OOOB’SI3KIB Ta HE pearye Ha 3asBH Ta IHII 3BEPHEHHS
rpomajisH. [IpoTe Ha mpakTHUIli CIIpaBH 32 IEI0 CTATTEO0 MOPYITYIOTHCS
JOCUTH HEYaCTO, a TUM OiJbIlIe HE BUHOCSTHCS BUPOKM NPO 1M030aB-
JICHHS1 BOJIi 0OBHHYBaueHOTO. [HOAI 1151 CTAaTTS 3aCTOCOBYETHCS Y CYKYTI-
HOCTI 13 TIPUTATHEHHSM OCOOH 10 KPUMIHAIBHOI BiIMOBITATBHOCTI 32
IHITUMU 37T0YUHAMH, TIPOTE TAKOXK JOCUTH PiIKO.

TakuM 4MHOM, OCOOIMBOCTI KPUMIHAIBHOT BIAMTOBIAAILHOCTI Aep-
JKABHHUX CITYKOOBIIIB 32 BUMHEHHSI 3JIOYMHY «CITYy>KOOBa HeI0ATICThY €
TakuMu: 1) 3aCTOCOBYBaHHS 11 32 BAMHCHHS JTAHOTO 3JI0UYHHY 0CO0aMH,
AKi mepeOyBaroTh Ha MOCa/Ii AePKABHOI CITY>KOH BiIIIOBITHO 10 3aKOHY
Vkpainu «IIpo mepxaBHy ciyx0y»; 2) 3akononaseups y KK Vkpainu
HE 3aKpilUB >KOAHOI MPAMOI BKa31BKH Ha JEP’KaBHOTO CITY:KOOBIIS SIK
CHEIiaIbHOTO Cy0’€KTa BiAMOBIIHOTO 3JI0YMHY, ONEPYIOYU MOHSTTAM
«cIry>xk00Ba 0cobay, sKe € JEII0 MHPIITNM 3a TOCTiKyBaHe; 3) miacTa-
BaMU 3aCTOCYBaHHS KPUMIHAJIBHOI BiAIOBIAANLHOCTI IO JEpKaBHUX
CITy’KOOBIIIB € HCBUKOHAHHS Y HECHAJIC)KHE BUKOHAHHS HUIMU BCTaHOB-
JICHUX 3aKOHO/IaBCTBOM MTOBHOBaXXEHb; 4) CaHKIIii, 10 3aCTOCOBYIOTHCS
IO Iep>KaBHUX CITYKOOBIIIB, OKPIM 3arajlbHUX, TOOTO XapaKTepHUX IS
3JIOYUHITIB Oy/b-SKAX KaTeropiid, MOXKyTh OyTH CTIeliaJbHIMH Ta MaTh



124 Hepoicasa i npaso e Bunyck 90

BUSIB Y TI030aBJICHHI CIIEIiaIbHOTO 3BaHHS, PaHTy, YnHY a00 KBasi(hika-
HiifHOTO Kiacy, mpaBa 00iiMaTH NEeBHI MOCAAN YU 3aliMaTUCs TEBHOIO
TUSUTBHICTIO 200 KOoH(icKalii.

3nounHH y cepi ciry O00BOI AisUTLHOCTI SBJISIFOTh COOO0 CYCHUIBHO
HeOesMeyHi, BUHHI JisiHHS, SIKI BAMHSIOTHCS NEPEBaYKHO CIYKOOBUMHU
oco0amu, B TOMY YHUCI JICPKAHUMU CITY)KOOBIISIMH, Ta TOCATAIOTh Ha
CYCHiIBHI BITHOCHHHU, 110 320€31eUyI0Th HOPMAIIbHY CITyKOOBY [isUTb-
HICTh B OKPEMHX JIaHKax arnapary JIep»KaBHOTO i IPOMaJICKKOTO YIIpaB-
JIHHS, @ TAKOK arapary yrnpaBlliHHS OKPEMHX IiIPUEMCTB, YCTAHOB,
opranizamiii. JlocmipKeHHs 3JTI0YHHIB, BUMHCHUX IEPKAHUMH CITYK-
OoBIsiMH 3a o3Hakamu ctaTTi 367 KK Ykpainu, Bu3HaueHHS iX merep-
MiHAaHT, CTaHy, KUTbKICHO-IKICHUX TTOKa3HHKIB, a TAKOK KPUMIHOIOT14-
Ha XapaKTepUCTUKA 0COOU 37I0YMHIISI BUCTYIIAIOTh OCHOBOIO PO3POOKHU
Ta TOJAJIBLIOTO 3alPOBAHKEHHS 3aXOIiB MONEPEHKEHHS 3JI0YHMHIB Y
chepi cmy»’00BOT TisSITBHOCTI B poOOTi AepKaBHHUX CITYKOOBIIIB.
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HaBu. moci6. URL: https://www.naiau.kiev.ua/files/kafedru/kp/KruminPravo-
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Kacamiitnoro xpuminaieaoro cymy Ne 752/18401/15-x. URL: https://reyestr.
court.gov.ua/Review/85135746. 7. IlocranoBa Bepxosroro Cymy komnerii cyn-
niB ITepmoi cymosoi mamaru KacariiifHoro KpiuMiHaIBHOTO Cymy Bif 23 4epBHS
2020 p. Ne 159/3738/16-x. URL: https://reyestr.court.gov.ua/Review/90111755.
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http://www.nvppp.in.ua/vip/2016/2/tom_4/61.pdf.
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Sichevlyuk-Vrublevsky Taras. Criminal liability of civil servants for the
crime of «Official negligence» (Article 367 of the Criminal Code of Ukraine)

The purpose of the work is to determine and analyze the features of criminal
liability for the crime of “negligence” by civil servants. After all, civil servants
are staff of public administration bodies. The aim of the work is to study crime
in the civil service, as it must be decisively overcome. The article covers the
issue of socially dangerous act, which is negligence committed by a civil
servant, belonging to a group of crimes that encroach on public relations in the
field of official and professional activities related to the provision of public
services.

Strengthening control over the deviant behavior of persons acting on behalf
of the state in their professional activities and the imposition of criminal
sanctions are necessary and urgent problems, especially given the significant
democratization of social processes, as criminal acts of civil servants cannot go
unanswered.

Crimes in the sphere of official activity are socially dangerous, guilty actions
committed mainly by officials, including civil servants, and encroach on public
relations, ensuring normal official activity in certain spheres of state and public
administration, as well as the administration of certain enterprises, institutions,
organizations. Investigation of crimes committed by civil servants under
Article 367 of the Criminal Code of Ukraine, determination of its determinants,
condition, quantitative and qualitative indicators, as well as criminological
characteristics of the offender is the basis for developing and further implementing
measures to prevent crimes in the work of civil servants.

Achieving the goal of this work will solve the following tasks: description
of the characteristics of the subject; disclosure of the subjective side; fixing the
specifics of the object; characteristics of the objective side.

Key words: criminal offense, negligence, civil servant.
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PELLEH3II

O. C. [IEPEBEP3€BA

OCOBJIMBOCTI TYPUCTUYHUX NOCNYT
Y MDKHAPOOHOMY MPABI

MoHorpadist «MiXKHapOIHO-TIPABOBE PETYJIIOBAHHS JiSUIBHOCTI 3
HaJaHHS TyPUCTUYHUX IOCIYI»* MHpPUCBSYEHA CHUCTEMHOMY aHANi3y
MDXXHApOHO-TIPaBOBOI periTaMeHTAaIlil JisUIbHOCTI 3 HaJaHHS TypHC-
TUYHUX IOCIYT, BHCBITJICHHIO MUTaHb IMIOAO 3HAYECHHS Ta BIUIUBY
TYypU3My Ha CKOHOMIiYHE 30aradeHHsl KpaiH He3aJe)KHO BiJ PiBHS iX
€KOHOMIYHOTO PO3BUTKY. 3Ba)KAIOYH HA 3arajlbHOCBITOBY TEHICHITIIO
IO CIIIBIIpAIli y CTBOPEHHI YHIBepCAIbHUX HOPM, SKi 11 peryirorTh, Ta
BIUIMB TaKOTO PETryJIOBaHHS Ha JOOPOOYT MO B yChbOMY CBITi, €KO-
JIOT110, EKOHOMIYHUH PO3BUTOK Ta MPOIBITAHHS, MITPUMKY MHUDY Ta
CITIBPOOITHHUIITBA, JOCIIDKEHHS CTaHy MDXKHAPOIHO-TIPABOBOTO, PETio-
HQJIBHOTO Ta HAIIOHAJILHOTO PETYIIOBAHHS Li€l raly3i JOIOMOXKE 3pO-
3yMITH Ta BUPIIIUTH B MaliOyTHHOMY OCHOBHI MPOOJIEMH, SIKi CTPUMY-
I0Th PO3BHUTOK TYpU3My. ABTOPOM c(hOpMyJIbOBaHI peKOMEH/IAIIi1 M0/10
MOAAJIBIIOTO BAOCKOHAJICHHA MIXHAPOAHO-IPABOBOI perIaMeHTaril
JUSUTBHOCTI 3 HaJJaHHS TYPUCTUYHUX MOCIYT.

Kuura mictuth 4oTHpu po3aiin: «MiKHapOoIHO-IIPaBOBa XapaKTe-
pHCTHKA JisULHOCTI 3 HaJaHHS TYPHCTHUHHUX TMOCIYr», «YHi]iKaiis
MDKHApOJHO-TIPAaBOBOTO PETYIIIOBAHHS AISITBHOCTI 3 HaJaHHS TypHC-
TUYHUX mociayr», «llpaBoBe perymoBaHHS AISUIBHOCTI 3 HaJaHHS

© IIEPEBEP3€BA Onvea Cepeiiena — KaHAUAAT IOPUAMYHUX HaykK, CTap-
MM HaYKOBUH CIIBPOOITHHUK BiJUIITy MIKHApOJHOTO TIpaBa i MOPIBHIBHOTO
IpaBO3HABCTBA [HCTUTYTy nepxkaBu i mpasa imeHi B. M. Kopemskoro HAH
VYkpainu

* JIsopmsax O. B. MixkHapoIHO-TIpaBOBE PETYINIOBAHHS TisSUTBHOCTI 3 HATaH-
HS TyPUCTHYHUX MocayT: MoHorpadis. Oxeca: Demnixe, 2021. 180 c.



Yacmuna 1 o FOpuouuni nayxu 127
TYPUCTHUHUX TOCIYT y pamkax €ppomnericekoro Corosy», «IIpaBose
peryitoBaHHs JisUTbHOCTI 3 HaJ[aHHSI TYPUCTUYHUX MOCITYT B YKpaiHi».

ABTOD BHUCBITIIIOE 3MICT MOHSTh «TYPU3M», KTYPHCT» Ta «TYPUCTHY-
Ha TIOCITyTa» B JOKTPUHAILHUX MPAISX HAYKOBIIIB, Y pAMKaX OCHOBHHX
MIXXHApPOJHO-TIPaBOBUX JOKYMEHTIB Ta pPErioHaJbHUX 0araToCTOpPOH-
HIX yTroJl. AHAII3y€ThCs 1X BIJMOBITHICTh BUKJIMKAM CYy4acHOTO iH(Op-
MAIliifHOTO CYCITiIbCTBA, B SKOMY JIFOAM MArOTh JeJali OiJbIlle MOX-
JUBOCTEH, IiNiell Ta Oa)kaHHs MOAOPOXKYBaTh. JlOCHiIKEeHO OCHOBHI
BHII MI)KHApOIHO-TIPABOBOTO PETYJIIOBAHHS MisSUTBHOCTI 3 HaIaHHS
TYPHCTHYHUX IOCIYT, sIKI HEOOXiHI B MpOIleci CTBOPEHHS yHI(iKOBa-
HOT'O 3aKOHOJABCTBA, 1110 AAI0Th 3MOTY PO3BHBATH TYPU3M Ta HAJaCTh
HEOOX1THMI 3aXUCT CIOXKHMBauyaM Ta MOCTa4ajJbHUKAM TYPUCTHUYHHX
mocayr. Y MoHorpadii aHami3yeThCS BIUIMB CyYaCHHUX COITiaTbHHUX
[HTEepHeT-Mepek Ha AiAIBHICTH 3 HaJaHHA TYPHCTHYHHX TOCIYT Ta
MOPYIIEHHS TIPaB CIIOKUBAYIB 1 TOCTAYaJIbHHUKIB TYPUCTUIHHUX MTOCITYT
y 3B’SI3Ky 3 BIICYTHICTIO MEXaHI3My peryitoBaHHs HagaHHs iHopmarii
B paMKaxX TaKWX COIIaJIbHUX MEpEeX. ABTOp aKICHTY€ yBary Ha KOH-
KPETHHUX BUIMAJKaX MOPYIIEHb, sIKI MAJIM MiCIle B MpoIeci peamizaril
npaBa Ha CBOOONY IEpeCcyBaHHs, TapaHTOBAHOTO MIKHAPOIAHUM Mpa-
BOM, y KOHTeKCTi aHanizy pimrens €CILUI ra Cyny €C Ta iH.

ABTOpY BIAJIOCS IOCTATHBO IPYHTOBHO BUCBITIINTH JTisUTbHICT €C y
nporieci yHiikarii peryitoBaHHs AisSUTBHOCTI 3 HAJIaHHS TYPUCTUYHHIX
nociyr. Bin fiiiimoB BUCHOBKY, 1110 €C Mae J0CTaTHIO KOMITETCHIIIO B
i cdepi perymoBaHHs, IO JaJI0 3MOTY CTBOPUTH e(heKTHUBHI yHi(i-
KOBaHI HOPMH TpaBa AJIsl 3aXHUCTy MpaB CIOKHMBAuiB BiJ HENOOPOCO-
BiCHOT KOMEPIIIITHOI MPaKTUKN TOCTAa4aJbHUKIB TYPUCTUYHUAX TTOCIIYT,
a TMOoCTaYajJbHUKaM — MOXKJIMBICTH TPAIIOBATH B YMOBAX 3aXHUILEHOTO
3aKOHOM KOHKYPEHTHOTO pUHKY B paMkax €C, aHaJIOoTiB SKOMY ChOTO/I-
Hi HeMae. LIiTkoM IOCTYMHO i 3pO3yMiJI0 PO3KPHUTO POJIb MpeLeIeHT-
HOTO mpaBa €C, siIke CTBOPIOE OCHOBH JIJIST BIPOBAKEHHS TOCTIHHIX
3MiH Yy 3aKoHOaBcTBO €C, HeoOXinHUX A7t po3BUTKY Toprisii, IKT ta
MOOITBHOCTI.

LliHHiCTh OCHOBHHMX IOJIOKEHB 1 BUCHOBKIB MOHOTpadii qocsaraeTsb-
CsI TAKOK TUM, IO B Hill MPOAaHAIII30BaHO YCi CIIpoOH yHidiKaIii mpaBo-
BOTO PEryJIIOBaHHS, CIIPSIMOBAHI Ha MIATPUMKY IPHUBATHOTO TYPHCTHY-
HOTO CEKTOpa Ta MiIXKHAPOJIHOTO CITIBTOBAPUCTBA B LIJIOMY, ITOJJOTaHHS
COIANTFHOI KPU3H Ta €KOHOMIYHOI Ha/I3BUYAHHOI CHUTYyaIlii, CIpUYHHE-
Hoi nangemiero COVID-19.
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Yce 1ie mae miacTaBu CTBEpAKYBaTH, 1o MmoHorpadis Asopasik O.B.
««MIi>KHapOAHO-TIPaBOBE PETYIIOBAHHS JisUILHOCTI 3 HaJaHHS TypHC-
TUYHUX TOCIYT» € aKTyaJbHUM 1 I0Ope apryMeHTOBaHUM HayKOBHM
JOCTIKEHHSIM, 1110 Ma€ BayKJINBE TEOPETUYHE 3HAYCHHS Ta NPAKTHUHY
MIHHICTH y c(hepi periaMeHTaIlii MpaBoBOTO PETyIIFOBaHHS MisITBHOCTI 3
Ha/laHHSI TYPUCTHYHUX TTOCIYT.
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O. PETRIAIEV

ISLAMIC FUNDAMENTALISM
AS AN ELEMENT OF HYBRID WARFARE

The article is devoted to the study of the methods of waging hybrid warfare
used by Islamic fundamentalists. The methods of conducting hybrid warfare by
the Islamic Republic of Iran, the Republic of Turkey and the unrecognized
terrorist state of the Islamic State (ISIS) are analyzed. The article focuses on the
organizational aspects of the application of various methods of waging a hybrid
war, goals, strategies and direct executors that pose a threat to the security of
the regions of the Middle East, North Africa and Europe.

Key words: Islamic fundamentalism, ISIS, terrorism, hybrid war, information
war, Islamic Caliphate, Republic of Turkey, Islamic Republic of Iran.

Ilempace O. C. Iciamcebkuii pyHaaMeHTANi3M SIK eJleMeHT riopuaHoi
BiliHHI

Tpoananizosano memoou gedenns 2iopudnoi sivinu Icaiamcokoio Pecnybnixoio
Ipan, Typeyvkor Pecnyonikoio i HeGUSHAHOK MEPOPUCMUYHONO OePICABOIO
Icnamcora Jepocasa (IT'J1). Poszensoaromscs opeanizayitini MoMenmu 3acmo-
CYB8aHHSL PI3HUX MemOoOi6 gedents 2IOpUOHOL silinu, yini, cmpameeii be3nocepeo-
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Problem statement. The global geopolitical transformation at
the turn of the 20th and 21st centuries marked the rapid development
of Islamic fundamentalism, extremism and terrorism. Islamic
fundamentalists use a wide range of hybrid warfare methods to achieve
their goals. In Iran, Turkey and ISIS, Islamic fundamentalism has
begun to play an important role in shaping the global political agenda.
The methods of the hybrid war of Islamic fundamentalism, both state
(Turkey and Iran) and non-state (ISIS), require detailed comprehension
and analysis. The work pays special attention to the peculiarities and
forms of jihad (holy war of Muslims), as an integral part of modern
global hybrid wars.

Analysis of recent research. Various aspects of Islamic fundamen-
talism and its participation in modern hybrid wars have been the subject
of research by such scholars as Henry Kissinger, Yevgeny Primakov,
Samuel Huntington, Michael Weiss, Alexander Korenkov, Eugene
Rogan, Bagdasarov S.A., Naumkin V.V., Satanovsky E.I. and others.

The purpose of the article is to analyze the methods of waging
hybrid warfare used by Islamic fundamentalists.

Main material. In the conditions of hybrid warfare, which is being
waged today by various opposing forces, the methods of soft and hard
force are widely used. Islamic fundamentalists have their own arsenal
of hybrid methods, which allows them to solve their geopolitical
problems. Due to the fact that the military-technical and information
capabilities of the Islamists are far inferior to the forces of Western
developed countries, this forces them to expand the variety of such
methods. In our study, we will focus on the hybrid methods of Islamic
fundamentalism, which is international in nature.

Islamic fundamentalism is not homogeneous, in our opinion, it can
be divided into three types: Shiite, Sunni and Turkish (moderate Sunni).

Countries and governments, such as the Islamic Republic of Iran, the
Islamic State of Iraq and the Levant (ISIL), and the Republic of Turkey,
use different arsenals of hybrid warfare. They follow from their historical
mentality and chosen methods in solving geopolitical problems.

For Iran, the main goal is to build an empire based on Shiite
Islam in the “Shiite Crescent” (Iran, Lebanon, Syria, Iraq, Bahrain
and Yemen). The state formation of ISIS sees the construction of
the Islamic Caliphate as the goal of its geopolitical conquest. Their
arsenal of methods of conducting hybrid warfare is the most diverse
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in comparison with Iran and Turkey. After Recep Tayyip Erdogan
came to power, the Republic of Turkey adopted a course of restoring
Turkey as a regional superpower, as well as extending its influence to
Europe and Central Asia.

Elements of the hybrid war were used by Islamic leaders of the Islamic
Republic of Iran during the 1979 Islamic Revolution to overthrow the
Shah’s regime and establish their rule. The Islamic preacher Ayatollah
Khomeini, expelled from the country for his anti-Shah activities, was
in France, where in 1971 he wrote his major work, The Islamic State
(Velayat-e Faqih). In this book, he outlined the ideology of the future of
the Islamic State and his vision of governing it. Bypassing the Shah’s
censorship and Iranian counterintelligence, SAVAK, Islamists promoted
the ideas of the Islamic Revolution and the change of power in Iran.
To spread his teachings and sermons, Ayatollah used audiocassettes
with their recordings, which were smuggled into Iran and distributed
to the public, including students. Already in the territory of Shah’s Iran,
these records were repeatedly copied, reprinted in books in the form of
self-publishing, distributed among the population, recited in mosques.
By the end of 1978, more than 100,000 copies of audio cassettes had
been distributed [1, p. 6-16]. The proliferation of propaganda and
propaganda by Islamic fundamentalists in Shah’s Iran should be seen as
a soft power to solve problems in a hybrid war.

Anexample oftheuse of force inahybrid war in the Islamic Revolution
in Iran was an event involving the activities of fanatical people seizing
administrative government buildings and foreign diplomatic missions.
For example, on November 4, 1979, Iranian students surrounded a US
embassy and held a sit-in peaceful protest, after which the team stormed
the diplomatic mission and took 100 hostages (diplomats, technical
staff, military guards, and marines). The students who seized the
embassy demanded that the US authorities extradite to Iran a fugitive,
Iranian Shah Reza Pahlavi, to whom America had granted political
asylum. On the same day, Shiite spiritual leader Ayatollah Khomeini
called the embassy students and greeted them with admiration from
the US mission and expressed full approval of their activities. Shiite
fundamentalists also seized American consulates in Shiraz and Tabriz.
In addition to the American embassy, the British embassy in Tehran was
also seized, but the fundamentalist revolutionaries left it a few hours
later. After all these events, Ayatollah Khomeini turned to blackmail,
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saying that if the United States does not extradite criminals (the Shah of
Iran and the Prime Minister of Iran), the revolutionaries will do “what
needs to be done” [2, p. 35-36].

A similar incident occurred in Libya in 2012, when on September 11,
Islamic Sunni fundamentalists from the Ansar Al-Sharia organization
attacked the US consulate in Benghazi at 9:40 a.m. The cause of the
attack was the dissatisfaction of Sunni Muslims with the appearance
of a video on the platform of the film “Innocence of Muslims”, which
was anti-Islamic in nature. About 60 Islamic fundamentalists took
part in the seizure of the consulate. They opened fire with automatic
firearms, then doused the US diplomatic mission with gasoline and set
it on fire. The attack killed US Ambassador to Libya John Christopher
Stevens and several other consulate staff. On the night of September
11-12, Islamic fundamentalists also attacked a nearby building near the
US consulate, which housed a secret CIA office in Libya. During the
attack, the Islamists used rifles, heavy machine guns, anti-aircraft guns
placed on light trucks (Technical), hand grenades, grenade launchers
and mortars. Several CIA operatives were killed in the attack [3].

Attacks on diplomatic missions are carried out for various purposes:
first, to take hostages to obtain trump cards in negotiations with the
enemy; second, the physical removal of foreign diplomats and foreign
intelligence officials is an element of intimidation; thirdly, the seizure
and liquidation of the diplomatic mission is a condition that eliminates
the point of hostile foreign influence within the country. These events
are a clear example of the use of brutal force in a hybrid war in the
arsenal of Islamic fundamentalists of the Shiite and Sunni types.

A characteristic feature of the hybrid war waged by Shiite Islamic
fundamentalism is its management from a single center, the Guardians’
Council. Iran is thus advancing its political interests through the Shiite
religious-political organization Hezbollah (Party of God or Party of
Allah), which was established in Lebanon in 1982 with the support of
the Islamic Revolutionary Guard of Iran in response to the Israeli army’s
presence in southern Lebanon. Hezbollah’s ideology is the cooperation
of the idea of Ayatollah Khomeini and the Islamic Republic on the
basis of Shiite Islam. During this time, Hezbollah controls southern
Lebanon, where Lebanese Shiites live. The main strategic goal of this
organization is to deter Israel and the Levant and spread Iranian interests
in the region. In the summer of 2006, Hezbollah fought against Israel,
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known as the Second Lebanese War. Since the start of the Syrian civil
war (2011), Hezbollah and Iranian units of the Islamic Revolutionary
Guard Corps have been active participants in President Assad’s civil
war against Sunni Islamic fundamentalists.

On April 18, 1983, an Islamic Shiite fundamentalist from Hezbollah
crashed on a truck loaded with explosives into US Embassy in Beirut.
The blast completely destroyed the consulate and office buildings,
killing 63 people [4].

Hezbollah was also involved in terrorist attacks against the United
States in Lebanon during the country’s civil war. On October 23, 1983,
in Beirut, Iranian Hezbollah special services stole a tanker truck, filled
it with explosives, and quickly crashed into U.S. Marine barracks
stationed there. The terrorist attack was carried out early in the morning,
when the personnel were still resting. The incident killed 241 American
servicemen and wounded many others. Syrian diplomats, Iranian
intelligence operatives, and Islamic fundamentalists from Hezbollah
took part in the preparation of this terrorist attack [5].

Hezbollah also has an official website on the Internet, which publishes
information about the organization’s activities, and conducts propaganda
and anti-propaganda against Israel, the West, and Sunni Islam [6].

The flag and battle flag of Hezbollah is a yellow banner with the
image of a hand holding a machine gun as a symbol of struggle. Below
this image is the text of the name of the organization «Hezbollah», and
above the image — a quote from the Qur’an «The party of Allah — they
will win.» At the bottom of the flag is written «Islamic resistance to
Lebanon» [7].

In addition to helping Hezbollah, since 2015, Iran has been
providing military and political assistance to the Hussite people in
Yemen, which professes a moderate course of Shiism — Zeidism. After
the country’s civil war between Sunnis and Shiites began, Iran saw
an opportunity to strengthen its position in the Arabian Peninsula
by assisting a Shiite militant group. Unlike Hezbollah, which is a
paramilitary political party, the Hussites are united by tribal relations
and are a good ally for Iran in the military-political game in the
Arabian Peninsula. These relations are based on mutual interests: for
Iran, the Hussites are a close regional ally, which allows it to control
the Gulf of Aden, and for the Hussites, Iran is a strong ally and helper
in the fight against Sunnis [8].
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Iran also uses cinematography in its arsenal of soft power techniques
in hybrid warfare. In 2018, the Iranian film “Damascus Time” was
released. The plot of the picture tells about Iranian pilots of the 1L-76
plane, which transports humanitarian aid to Syrian refugees. Captured
by ISIS, they miraculously survived the public execution of Shiites
in Palmyra. At the cost of his life, one of the pilot’s rescues captured
people and destroys field commanders. The film also shows the
Islamic Revolutionary Guard Corps and Russian fighter and bomber
pilots as positive characters fighting together in Syria against Islamic
fundamentalists of ISIS [9].

These facts of Iran’s activities in the Middle East suggest that this
state is based on Islamic fundamentalism of the Shiite orientation,
aimed at forming in this region a single union of the “Shiite Crescent”
under its control. This will allow Iran to have permanent access to the
Mediterranean, the Gulf of Aden and the Red Sea in the future, including
control of the Suez Canal. Such a program is carried out by Iran with
soft force, which includes methods of information propaganda, and hard
force — seizure of diplomatic missions of Western countries, political
and economic support of Shiite fundamentalists in various countries in
the Middle East and terrorism, primarily in the form of suicide attacks.

In modern political and military history, the Islamic State, also
known as the Islamic State of Iraq and the Levant (ISIS) or the Islamic
Caliphate, is the most successful project to force the spread of Sunni
Islamic fundamentalism through hybrid warfare. Sunni Islamic
fundamentalism itself, as an element of hybrid warfare, has a more
developed arsenal of methods of war than Shiite. The main goal of
Sunni Islamic fundamentalists is to build a global world caliphate, ie an
Islamic empire based on the Sunni branch of Islam.

Modern Sunni fundamentalism began to develop during the Soviet
Union’s war in Afghanistan. The ideology of the USSR, based on the
construction of socialism, industrial development and atheism, was
hostile to the archaic and religious population of Afghanistan. The
Soviet army in Afghanistan was opposed by an armed opposition
consisting of various tribes divided into detachments under the
command of field commanders. Their main ideology was the holy
war against the “infidels”, ie jihad (holy war). The Afghan opposition
fighters themselves called themselves Mujahideen, ie “defenders of the
faith” [10, p. 5-6].
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In the 1990s and early 2000s, Islamic fundamentalism, as part of the
hybrid war, manifested itself in the following conflicts: the Chechen
War of 1994-1996 and 1999-2009, the civil war in Afghanistan in
1992-1996, and the civil war in Tajikistan 1992—1997, the war in Iraq
2003-2011, the war in Afghanistan from 2001 to the present, the civil
war in Iraq 2011-2017, the civil war in Libya from 2011 to the present,
and others. But it was ISIS that managed to assert itself in 2014 as a
new state formation based on Sunni Islamic fundamentalism, taking
control of large areas of Iraq and Syria, using a significant arsenal of
methods of conducting hybrid warfare.

The terrorist attacks of September 11, 2001, in New York and
Washington on September 11, 2001, were an important milestone in the
hybrid war of Sunni fundamentalism against the West. For the first time
in US history, they were attacked on their own territory by militants
from the al-Qaeda terrorist organization (the terrorist organization
adheres to the ideology of Islamic fundamentalism, Sunni Islam,
Wahhabism, Salafism and Takfirism). For the first time, terrorists also
used commercial airliners that were hijacked immediately after takeoff
to ram civilian and military targets in the United States. Two planes,
out of four stolen, crashed into the skyscrapers of the International
Trade Center, which collapsed in a short time; another plane rammed
one section of the Pentagon; the fourth plane crashed under mysterious
circumstances in a field in Pennsylvania. The total number of victims
of the terrorist attack was 2977 people. This form of terrorist act was
tested by terrorists for the first time.

Islamic organizations based on fundamentalism are waging a
permanent hybrid war against Western Europe, the United States,
Israel, Russia and other countries, the main goal of which is to build a
geopolitical project “Islamic World” based on fundamental Sunni Islam
[11, p. 567].

Afteraseries of Arab Spring revolutions and the start of the Syrian civil
war in 2014, the Islamic State emerged in the Levant and Mesopotamia
region, becoming a new actor (a participant in international politics
who can influence world affairs) in the region. The state system of
government of the Islamic State (Caliphate) exercised its government
in the following way: the caliphate is governed by the caliph (head of
state), who concentrates religious, political and military power. The
caliph governs the Shur Council (Council of Elders), which consists of
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members of the organization who have a high reputation, experience
in public administration and knowledge of Islam. Shur Council acts as
an adviser to the Caliph and carries out strategic planning. There is a
“Committee of Commissioners” to govern the provinces (provinces),
which includes viziers (ministers) and sofas (governors). In 2017, there
were 17 central sofas in the Islamic Caliphate, divided into 35 provinces
(19 in Syria, 16 in Iraq and outside ISIS-controlled territory), and an
additional 5 separate services and departments. Most sofas are similar to
the ministries of modern states. There are also additional sofas, which,
for example, are responsible for the distribution of trophies [12, p. 78].

ISIS divided its territory into provinces, which included Syria,
Iraq, Libya, Egypt, Afghanistan, Pakistan, Saudi Arabia, Algeria, the
North Caucasus, Russia, Nigeria and Yemen, ie countries and regions
directly affected by the Islamic State. The ISIS also included in its
Caliphate other countries where there are Sunni Islamic groups that
have sworn allegiance to the ISIS. Such countries were Somalia, Mali,
the Philippines and Indonesia [12, p. 82].

ISIS also paid important attention to Rome as the center of Western
Christian civilization. This fact was often mentioned by ISIS preachers
in their speeches. The Caliph of the Islamic Caliphate, Abu Bakr
al-Baghdadi, has repeatedly stated that capturing of Rome is one of
the Caliphate’s goals. ISIS spokesman Abu Muhammad al-Adnan also
said: “We will seize your Rome, break your crosses and enslave your
women.”

It must be understood that in this appeal Rome does not act as the
capital of Italy, but as a symbol of the Christian Western World. Thus,
ISIS (Islamic-Sunni fundamentalism) openly aims to destroy Western
civilization in an apocalyptic battle. This is one of the reasons why
many young Arabs and Europeans join the organization in search of
adventure and adrenaline: “The brutal battles of Western countries with
ISIS in the Middle East are the beginning of the final battle between
Muslims and the armies of Rome.”

The state of ISIS cannot be perceived from the standpoint of Western
thinking, based on the Westphalian system of nation-states. The concept
of the state of the Islamic Caliphate is called “Daula” (dynasty or
state). ISIS does not build a state to become part of the international
community, in the plans of its leaders to build a new Islamic empire in
which there is no place for Christendom [13, p. 5-6].
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In essence, the ideology of ISIS is a hybrid of several religious and
political ideas:

— The Islamic State, in its original historical form, practiced
Salafism and relied in its faith on its most radical version —
Wahhabism.

— The Islamic State relies on the jihadist literature of the clergy,
who do not formally support the organization. However, these priests
adhere to religious ideas that are very different from the mainstream
of [slam, and many of these ideas are based on Sahwa, an intellectual
religious movement that began in the 1970s.

— Sahwa in a broad sense is seen as a mixture of Salafism with the
revolutionary ideas of political Islam, which are followed primarily
by the Egyptian organization “Muslim Brotherhood”.

— ISIS uses its Islamic preachers, who call for a fight against the
Saudi-led Al-Saud tribe by spending resources on entertainment and
supporting the Western economy, rather than fighting for a caliphate.
The preachers also call on the people of the Middle East to support
the fight against the official institutions of power of their countries
that do not obey the Islamic State.

—The imams of the Islamic State justify the original cruelty of the
organization against Muslims and non-believers, based on legends
from the first Islamic texts, which call for cruelty on the way to the
Caliphate.

— The Islamic State calls on its supporters to wage war against
“close” enemies, Shiites and Arab Christians, and at the same
time against “distant” enemies, in Western countries and Western
Christianity.

— The extremist ideas of ISIS are directed against any
manifestations of the West in the field of social modernization and
democracy. Any Muslim states that have to some extent adapted
Western social norms and institutions of power are subject to
destruction [14, pp. 1-2].

— ISIS uses the flag of jihad as its official state symbol. A black
banner with the Shahadah (testimony) and the seal of the Prophet
Muhammad written in white in Arabic. Above is written in white
Arabic letters: “There is no God but Allah.” In the center of the
black canvas is the seal of the Prophet Muhammad. This is a white
circle in which it is read: “Muhammad is the messenger of God.”
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In the tactics and strategy of building the Caliphate, the Islamic
State was not limited by international law and public opinion, which
allowed it an unlimited arsenal of methods of conducting a hybrid war
with the Western World. At the same time, methods from traditional and
guerrilla warfare to terrorist and information warfare were widely used.

In the traditional war, ISIS used large-scale offensive operations
against enemy troops and military targets to capture and destroy them.
Heavy equipment and suicide squads were used for this purpose. The
method of guerrilla warfare was used to attack the enemy’s armed
forces in order to weaken them, destroy communications, demonstrate
their presence in the geographical area and mobilize the population.
This involved psychological operations, the killing of enemy officials
and officers, small group attacks and suicide bombings. Terrorism has
been used to target military and civilian targets to cause panic among
the military and civilians. To do this, they also used suicide bombers
who blew themselves up, destroying targets.

ISIS military commanders were formed from experienced Islamist
fighters who studied military affairs in camps in Afghanistan, Iraq,
Syria and other countries where there was an armed conflict, as well as
from former officers of Saddam Hussein’s army [12, p. 102-105].

In the war in the Middle East, ISIS used a new method of war called
the “Non-Nuclear Triad of the Islamic State.” It includes Istishhad
or Shahid suicide bombers, “Ingimasi” suicide bombers and combat
drones. Suicide bombers are also divided into types, depending on the
methods of detonation: suicide bombers who wear a suicide belt or vest
filled with explosives; suicide bombers in armored vehicles filled with
explosives, with a machine gunner, who together carry out an attack
and explode with enemy equipment and manpower; suicide bombers in
SUVs, trucks, fuel trucks, Hummers, infantry fighting vehicles, tanks,
armored personnel carriers and bulldozers.

20% of ISIS troops are Ingimasi fighters (Islamic State stormtroopers).
The Ingimasi break through into the thick of the enemy, fight and, if
surrounded, severely wounded or run out of ammunition, can blow
themselves up with the enemy. The main weapons of the Ingimasi are
an assault rifle, hand grenades and a suicide belt.

As combat drones, ISIS used household quadcopters made in China,
purchased in a retail chain. They were started with explosives and used
as guided shells against the enemy [12, p. 111-130].
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The Islamic State waged a large-scale information war, which
had several directions. Yes, in every fighting group that fought, there
was always a videographer who recorded the fighting for propaganda
purposes. The fighting was carried out directly by ISIS fighters from
cameras mounted on helmets and from drones to cover the scale of
hostilities. Each ISIS-controlled province had its own media center for
information work.

In ISIS, had an information unit called Al-Hayat Media Center or
Al-Hayat, translated as Life. The main task of the media center was to
develop basic propaganda narratives, information campaign strategies
and dissemination of jihadist information. This agency managed the
following information departments:

— al-Bayan Media Service - a radio station in Mosul; the Voice of the
Caliphate radio station operates in Afghanistan;

— the daily newspaper al-Naba in Arabic, which is distributed on the
Internet; the task of the newspaper to report on news from the front line
and on civilian life;

— Muktaba ah-Khammatov Media Agency (Library of Wisdom),
which is responsible for the preparation and dissemination of religious
literature;

— al-Hayat media agency, which serves to prepare Rumia (Rome)
magazines in [talian, Konstantin in Turkish, Istok in Russian, and Dabik
and Dar al-Islam magazines;

— al-Furkan media agency, which prepares jihadist videos and films;

— al-Ajnad media agency specializes in the preparation of nashids
(religious hymns and songs) and audio speeches with propaganda;

— al-Yakin agency created infographics and graphic products with
information about the losses of the enemy and the successes of the
Islamic State;

— al Moati Agency is a news agency of the Islamic Caliphate.

The main tasks in the information war of the media were as follows:

1. In the controlled territory:

— propaganda of Islamic fundamentalism among the Arab population
of the Middle East;

— demonstration of ISIS successes in military and administrative
affairs.

2. In areas of potential expansion of areas of influence:

—to convince the population of the superiority of ISIS over al-Qaeda;
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— recruit new fighters and involve their families in assisting ISIS to
help seize new areas of control and influence;

— intimidation of potential opponents;

— to convey to the population the idea of the need to expand the
controlled territories of ISIS.

3. In the international arena:

—to report on the strength of ISIS and its ability to carry out terrorist
attacks abroad;

— intimidation of ISIS opponents;

— provoking conflicts between Western authorities and immigrants
from Muslim countries; between Muslims and non-Muslims; between
Sunnis and Shiites.

4. In the Internet space:

— to spread the idea of ISIS that Islam is waging a global war and
will definitely win;

— radicalize the minds of representatives of various audiences who
sympathize with ISIS;

— coordinate attacks by groups and individual terrorists in Western
countries [12, p. 149-157].

In its information activities, ISIS actively used social networks:
Facebook, Youtube, Twitter, Vkontakte, Telegram and others. For
example, for Twitter, ISIS used smartphones with Android operating
systems — 69%, Apple — 30% and Blackberry — 1% [15, p. 26].

The infographic shows a map of recorded reports of terrorist
agitation, which was sent via the social platform Twitter from the
Levant and Mesopotamia [16].

Through its propaganda on social networks, ISIS coordinates the
attacks of non-professional terrorists in attacks on citizens of the
European Union. Such attacks are usually carried out individually or
in groups. Individual attacks involve killing as many European citizens
as possible with a cold steel weapon or hitting a group of citizens with
a stolen vehicle. The attack by a group of Islamic fundamentalists is
carried out with the use of automatic firearms.

After Recep Tayyip Erdogan came to power, Turkey set out to
develop Sunni Islamic fundamentalism. This was a departure from
Kemalist political reforms aimed at building a secular society. Today,
President Erdogan is building his strategy in such a way that Turkey
takes the lead among Muslim countries. The military presence in Libya,
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Iraq, Syria and Nagorno-Karabakh is a clear example of Turkey’s desire
to dominate the region. In addition, Erdogan is using refugee Muslims in
Western Europe to put pressure on and manipulate the European Union.
The main signal that President Recep Tayyip Erdogan was on the path
to a return to political Islam was the abolition of museum status and the
restoration of the Hagia Sophia mosque in Istanbul, which provoked
mixed reactions among the world community and a positive one among
Muslims [17]. All the activities of the current Turkish government
are carried out with the use of soft and hard force in a hybrid form of
modern warfare.

Thus, Islamic fundamentalism, which today faces the world of
the Middle East and Western Europe, is represented by three main
movements: Shiite — whose goal is regional dominance in the Shiite
crescent (Lebanon, Syria, Iraq, Yemen); Sunni — who sees as his
goal the construction of a New Caliphate (empire), which includes
all the territories of the Middle East, North Africa and Western
Europe; and Turkish moderate Sunni fundamentalism, which aims to
restore Turkey as a superpower with control over Western Europe,
North Africa, the Levant, Mesopotamia, the Arabian Peninsula, the
Caucasus, and Central Asia. In solving their tasks, these movements
use a wide arsenal of methods of soft and hard force of modern hybrid
warfare.



Yacmuna 2 e [lonimuyni nayku 143
Conclusion

— Islamic fundamentalism has today become a political, informational
and military tool for hybrid warfare in the confrontation of the worlds.
The use of hybrid warfare by Islamic fundamentalism is caused mainly
by insufficient material resources for open military confrontation.

— Islamic fundamentalism, which is historically divided into Shiite
Islam and Sunni Islam, has different goals for building the Islamic
World, respectively. Shiite fundamentalism expresses the state ideology
of Iran, and on this basis carries out the formation of a regional Islamic
world, which includes countries that profess Shiite Islam. A fter President
Recep Tayyip Erdogan came to power, Turkey has embarked on the
islamization of Turkish society and the use of Sunni fundamentalism
to reconstruct the Turkish Caliphate and its global influence. The
most radical Islamic fundamentalism of the Sunni orientation, based
on Wahhabism and Salafism, was the ideology of ISIS. Its important
difference from Turkish Sunni fundamentalism is the desire to build a
global project of the Islamic World, which aims to form territories of
unlimited influence.

— Islamic hybrid warfare has much in common, but there are also
significant differences. Iranian Shiite and Turkish Sunni fundamentalism
are limited geographically. Islamic Shiite fundamentalism is limited by
geographical area in the Levant, Persia, Mesopotamia, and parts of the
Arabian Peninsula. Islamic Sunni fundamentalism, unlike Shiite, is not
limited to countries where Sunni Islam is widespread. In its ideology, it
is global in nature and is gradually expanding its spheres of influence.
Today, the zones of penetration of Islamic fundamentalism have become
the countries of Western Europe, Africa, Central and Southeast Asia.

— Islamic fundamentalism of ISIS set itself the main goal of reviving
the Islamic Caliphate and the physical extermination not only of
Western Christian civilization, Catholicism and Protestantism, but also
of Muslims who disagreed with its ideology. Sunni fundamentalism, in
the form of Wahhabism appealed to by ISIS theologians and militants,
is based on Puritan Islam, which simplifies the complexities of political
life and offers a simple and clear division into good and evil, permissible
and forbidden. Everything that can be interpreted as evil, or serves as a
source of vice, must be destroyed.

— Unlike state-funded Shiite and Turkish Sunni fundamentalism,
Sunni fundamentalism, which professes Wahhabism and Salafism,
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exists at the expense of Saudi Arabia and Qatar. Much of the proceeds
also come from donations from parishioners, the illegal extraction and
export of oil, the production and trade of drugs, the sale on the black
market of museum exhibits and works of art, and trafficking in human
beings and their organs.

— Religious fundamentalism as an element of hybrid warfare is
carried out using soft and hard methods. In Shiite fundamentalism, the
use of suicide bombers is limited. They are mainly used against hostile
military forces and diplomatic missions to create panic and force them
to leave a Shiite region.

Sunni fundamentalists, especially ISIS, due to limited resources and
a high degree of fanaticism, cultivate and use suicide bombers on a
large scale. To this end, in the structure of the ISIS armed forces there
were entire units consisting only of suicide bombers, whose task in
battle was to destroy as much of the enemy’s manpower as possible.

—As an element of soft power, mass migration of the world’s peoples
has become a hybrid war of religious fundamentalism.

The aspect of Sunni fundamentalism, which professes Wahhabism
and Salafism, describes as a soft power the occupation of new
territories by refugees from the Middle East, North and Central Africa
and Central Asia, who are rapidly moving to Western Europe. Due
to the high birth rate (as an organized demographic change program)
among Muslim communities in Europe and the demographic crisis
among the continent’s indigenous population, Muslims will gradually
dominate European countries such as Germany, France, Belgium and
the Scandinavian countries by 2050. In addition, unsocialized Muslim
refugees are used by Sunni Islamic fundamentalists for terrorist activity
in European cities.
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Petriaiev Oleksii. Islamic fundamentalism as an element of hybrid
warfare

Islamic fundamentalism in the 21st began to actively use the methods of
hybrid war to achieve its goals. In this study, Islamic fundamentalism is
examined on the example of the Islamic states of Iraq and the Levant, the
Islamic Republic of Iraq and the Republic of Turkey. It is determined that in
these states and from state formations, Islamic fundamentalism has differences
in the methods of conducting hybrid warfare.
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Iran, after the 1979 Islamic revolution, took a course towards building an
Islamic Shiite society within the country, and later exporting the Islamic
revolution to countries inhabited by Shia Muslims, including: Syria, Lebanon,
Iraq, Bahrain and Yemen. In its activities, Iran uses a hybrid method of warfare,
in particular, the Islamic Revolutionary Guard Corps conducts classified
military operations in Syria and Iraq. The Iranian government also uses the
Shiite Lebanese organization Hezbollah, which controls the southern part of
Lebanon and participates in war in Syria on the side of the government of
President Bashar al-Assad.

After the usurpation of power by President Erdogan, Turkey took a course
was taken towards the islamization of society. Gradually, Turkey began to move
away from the secular reforms of Kemal Ataturk and embarked on a course of
moderate islamism. In addition, Turkey abandoned European integration and
reforms, which were conditions for joining the European Union. Turkey
conducts military operations in Iraq, Syria and Libya, using both the country’s
conventional armed forces and foreign mercenaries that meet Turkish interests.
With the help of Arab refugees who appeared in the European Union in 2015,
Turkey gained a strong lever to manipulate European countries.

Most actively, the hybrid method of warfare is used by the Islamic State of
Iraq and the Levant. During its activities, ISIS has succeeded in using various
methods of hybrid warfare. In this type of war, two directions are used. Open
use of force, as well as the method of information war, or information impact.
In an open armed confrontation, the armed forces of ISIS, heavy military
equipment, pick-up trucks with machine guns (technicals) are used. The strategy
of using suicide bombers of various categories is highly developed. Common
suicide bombers (shahids) are used, people with belts with explosives, vehicles
filled with explosives (to break through the defense) and armored vehicles
driven by suicide bombers.

ISIS builds strategy of information war on the principle of promoting the
ideas of radical Islam, attracting new supporters into its ranks and intimidating
opponents. To realize their goals, Islamic fundamentalists used printed materials
such as newspapers, magazines and books. The organization had a radio station.
There was a film studio, where propaganda films were shot and edited, telling
about radical Islam, the goals of ISIS and demonstrative executions of
opponents. Social networks were actively used to promote radical Islam and
recruit new supporters.

The main goal of ISIS was to build a modern Islamic empire or Islamic
Caliphate. The Islamic fundamentalists made Syria and Iraq the basis of their
new state. By 2019, the ISIS caliphate has sworn offices in Egypt, Bangladesh,
Somalia, Pakistan, Afghanistan, Libya, Mali, Burkino Faso, Nigeria, Tunisia
and Yemen.

Different methods of modern war, which has become completely hybrid,
show that in the XXI a total war of a new generation will be waged, with
methods that have not yet been observed and applied in history.

Key words: Islamic fundamentalism, ISIS, terrorism, hybrid war, information
war, Islamic Caliphate, Republic of Turkey, Islamic Republic of Iran.
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Kresina Iryna, Kresin Oleksij, Stoiko Olena, Kovalenko Anatolij. Types
and consequences of asymmetric decentralization

The preconditions for the introduction of asymmetric decentralization at
three levels of territorial organization and their classification are considered.
The experience of European countries in the implementation of political,
administrative and fiscal asymmetric decentralization is analyzed. The
advantages and potential dangers of using asymmetric decentralization models
are identified.

Key words: decentralization, local government, autonomy, regional
development, urbanization, agglomeration.

Jenenrpanizaniitai pehopMu CTali 3BHYHUM SBUIIEM IPOTITOM
OCTaHHIX JECATWIITh Y OUTBIIOCTI KpaiH CBITY, 3yMOBHUBIIIN HE JIUIIE
nepenis TPaAULiHHUX YSBJICHb MPO CIiBBIJHOIICHHS MOBHOBAXECHb
MDK PI3HHMH PIiBHAMH TEPUTOPialbHOI OpraHi3allii BIaau, a i BIpo-
Ba/KCHHSI HOBUX MOJIEJICH B3a€EMOIiT MiXK OpraHaMu BJIQJAH LIEHTPaJlb-
HOTO, PEriOHAIBHOTO Ta MicIIeBOTO piBHA. OIHHUM i3 IPUKIAJIB OCTaH-
HBOTO € acHMETpHYHa JCIEeHTpali3alis, KOJW OpraHW YIPaBIiHHS
OJTHOTO 1 TOTO K PiBHSI MAlOTh Pi3HI MONITHYHI, agMiIHICTPaTHBHI YU
¢ickanpHi ToBHOBakeHHS [1]. IlomiTnyHa acuMeTprdHa AETEHTpPATi-
3allisi CBITYUTH MPO HASBHICTH B OPTaHiB MPOMIXKHOTO PiBHS MEBHOTO
CTYHCHS MOJITUYHOI aBTOHOMIi, 0 HE XapaKTEpHO AJISI AEPKAaBHOTO
YCTPOO KpaiHH.

dopmanbHa acMMETpPUYHA JICICHTpATi3allisi 03HAa4Yae€ OCOOIMBHIA
MPaBOBHUH CTATyC IIEBHOTO PETiOHY, SIKWH 3a3BUYaii 3aKPITUIEHUH Y KOH-
CTUTYIIT a00 y BiAMOBITHOMY 3aKOHI (y AESKHMX BUMAAKaX IIeH cTaTyc
MOXKe 3aKpIIIIOBATUCS B 000X JOKYMEHTaX; TaK, aBTOHOMHHI CTaTyC
perioniB Icnanii 3akpiruieno B KoHcTuTyIIii Ta crieniatbHOMY 3aKOHi).
AcuMmeTpis 3 MONITHYHUX MOTHBIB YacTO JIONIOBHIOETHCS aJMiHICTpa-
TUBHOIO Ta ()iCKaIBHOIO.

dakTHYHA aCHUMETpis 3a3BUYAl € pe3ybTaToM IeIeHTpaTi3alliii-
HUX pedopM 1 MOKJIMKaHa BPaxyBaTH Pi3HI MOXKJIIMBOCTI OpraHiB Mmpo-
MiKHOTO piBHA. Haifuactime BoHa HaOyBae GpopMu aaMiHICTpATHBHOT
acuMeTpii 1 mepeadavae, 10 32 YMOBU JOCSITHEHHS pEeriOHaMU TIEBHUX
CTaHJApTIB BOHH MOXKYTb OTPUMAaTH OiIbIIY CAMOCTIHHICTD 1010 PO3-
HOPSIZKEHHS CBOIMM JOXOIaMH Ta BUTPATaMH.
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AcumetpuyHa (hickaabHa MOJIENb CKIAIAETHCS 3 IMUPOKOTO TIePETi-
Ky 3aXOJ1iB, BKIIFOUAIOYH OCOOJIUBI 3000B’s13aHHSI 1010 BUJIATKIB, 0a3u
JIOXOJIIB UM BCTAHOBJICHHS pO3MIipy TIOAATKIB Ta JIOJATKOBUX TpaHC]e-
piB. Jlo OCHOBHMX BHWJIIB acCHMETPUYHOI (iCKaIbHOI JeleHTpati3amii
HaJIekKaTh:

— nudepeHiniaiis BUJATKIB: JISSKUM PerioHaM MOXYTh OyTH Imepe-
JlaH1 0COOMVBI 3aBAAHHS MO0 HaIaHHS TIEBHUX TOCIYT, SIKi B IHIIOMY
BUIAJKY HA/IA0THCS [ICHTPAJIBHUM YPSJOM YU BUIIUM PiBHEM TEPUTO-
pilasbHOTO yIpPaBITiHHS,

— mudepeHIiialis J0X0iB: PerioHAIbHUI OpraH, CIIPOMOXKHUN JI0
BUKOHAHHS ORI MacImTaOHWX 3aBIaHb, MOXKE OTPHUMATH OUTBITY
ABTOHOMIIO IIOJI0 OTIOJIATKYBaHHS, HIXK 1HIIN. ACHMETPHUYHA aBTOHOMIs
MOJKE 3aCTOCOBYBATHCS IS 300py IIJIATH BiJl KOPUCTYBadiB YH TIPOAA-
Y BIIACHOCTI;

— mudepeniaris TpaHcdepiB: SKIIO PErioHHU, SKI HAIAIOTh YHi-
KallbHY TOCIYTY, MOTPeOYOTh YU JiI0Th Y BUHSITKOBOMY OTIEPAIiitHO-
MY CEepEeIOBHIIli, TO MOIIILHO HAIATH IM IUJIHOBI TPAHTH YU 3aCTOCO-
BYBAaTH cIleLiajbHI KpuTepii mpu 00paxyHKy po3mipis rpanty. Creni-
aNbHI TpaHchepr MOXKYTh BUCTYIIATH SIK allbTepHATHBa JTU(epeHIia-
i1 TOXO/iB;

— nudepenmianis ¢(icKaJIbHUX NpPaBWI: JIeIKi OpraHu perio-
HaJIbHOI BJIQJI MOKYTh MaTH OiIbIIe MOXKIMBOCTEH ISl MaHEBPY,
HANPHKIAJ, IOJ0 MOJITHKU 3amo3W4eHHs. Taka cuTyalis € THIO-
BOIO, SIKIIO PETiOHaIbHWH OpraH BigdyBae 0cOoOMWMBY TOTpedy B
nyONiYHMUX 1HBECTHLISIX Ta CIPOMOXHHI BUKOHATH B3ATI Ha cebe
3000B’s13aHHA [2, p. 84].

3a oCTaHHI JECATHIITTS aCUMETPUYHI MOJIENI CTaIH Je/ali MoIy-
JSPHIIIAMHY, 1 30KpeMa cepen yHiTapHuX Kpain. Skmo B 1950 pomi
nme 45% KpaiH, 1o BRIl 10 [HAEKCY perioHanbHOI aBTOHOMHOCTI
(IPA), 3acTocoByBaIu MEBHY MOMETH AUGEPCHITIHOBAHOTO YIIPABIIiHHS
(aBTOHOMISI, aCUMETPIs UM 3aJICKHICTB), TO 10 2010 poKy Lei mokazHUK
3pic 1o 62% [3].

AcumeTpuvHa JISIIEHTpaTi3allisl 9aCTO BUKOPUCTOBYETHCS HA TPHhOX
PI3HUX PIBHSX: perioHaAIbHOMY (IITAT/TIPOBIHIS), MICHKOT arsiomepartii
Ta MiciieBoMy (Ous. maoi. 1).

OpHak TEHJCHIII B aCHMETPUUHIN JIeleHTpaIi3allii 3MIHIOIOThCS:
SKIIO 332 OCTaHHI ACCSATHIITTA IIi MOJAEII 3aCTOCOBYBAITUCS TNEpEeBaXk-
HO Ha PErioHaibHOMY piBHi, TO HHHI BOHH 3yCTPIYalOTHCS Y BEIHKHX
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MicTax 9M OKpEeMHUX OpraHax MiCIIeBOrO caMoBpsyBaHHs. OmHi€0 3
OCHOBHHX NMPUYMH TaKol €BOJIOLIT € Kpalle po3yMiHHsS 0coOnMMBOCTEH
Ta BHTIJ BiJ ypOaHi3allii Ta eKOHOMIKH arsIoMepartii.
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Tabnuys 1

AcHMeTpHYHA JAelleHTPaTi3alisi B TEPUTOPiajJbLHOMY YHpaBJIiHHI

PerionanbHnii piBeHb

Micbka aroMmepaiis

MicueBuii piBeHb

— HAWOLIBII TOIIUPEHA
opma;

— B 1950 p. dikcyBaBcs
y nooBuHi kpaiH [PA;
— 82010 2/3 xpain B
IPA mamu pi3Hi Mozmeni
ACHUMETPUYHOI JICLICH-
Tpastizanii

—31950-x pokiB cTOJIHIII
MaroTh 0COOIMBHM CTATYC;
—31990-x pokiB:
3pOCTaHHS KUTBKOCTI
MoJIeTIeil MiCEKOTO yTIpaB-
JIHHS [T BUPIIICHHS
ocobmuBHX TpobieM Ta
BUKOPUCTaHHS PECypCiB
CYCITHIX TEpHTOPIH;

—3 1991 p. 3ampoBamxkeHo
87 HOBUX MoJieNeN ypas-
JIHHS MiCBKHMH arjioMe-

— pi3Huii HaOip
000B’SI3KIB 7151
MYHIIATIATITCTIB
3aJIEKHO BIJ iX
CIPOMOKHOCTI;

— Kacuikaris
MYHIUIIATITCTIB
BUXOIAYH 3 KIJIBKO-
CTi HACEJICHHS,
JOCTYITHOCTI
MyONIYHAX TTOCIYT,
BHUKOHAHHS OIOIKeE-

pauisiMu MOpiBHIHO TY;
3 14 mporsirom 1971-1991 | — michKi / ClIbCBKI
POKiB MYHIIHNATITETH

3a3Buuail acumeTpisi HAMOULTBII XapakTepHa sl (eaepaTuBHUX
KpaiH, sKi, poTe, IEMOHCTPYIOTh Pi3HI CTYIEeHI acHMeTpii: NesKki €
BKpaii acumerpuunumu (Kanana, Icmanis), iHIII MOCTiZOBHO OOTpU-
MYIOThCS TIpaBuiI cuMetpii (ABerpis, Himewunna, [setimapis, CLLIA).
Opnak HaBiTh HaiOmbm cumerpuuHa Qenepauis (LIBeinapis Ta
CIIIA) MaroTh €JIeMEHTH acuMeTpil [4].

B yHiTapHux nepxaBax CUMETpisi € OIXHUM i3 0a30BHX NMPUHIIHITIB
oprasizaiii TepuTOpiaJbHOTO YNPABIiHHS, OCKIJIBKH CIPHUSE PIBHOCTI
Ta IHTeTpamii pi3HUX YaCTUH KpaiHu, 30kpema y Opaniii. OqHak meski
VHITapHi Jiep>KaBu MalOTh IIOMITHI €IEMEHTH aCUMETpii uepe3 BU3HAH-
HSI PI3HOTO CTaTyCcy TEPUTOPIH 13 CHIILHOIO ICTOPHYHOIO 1IEHTHYHICTIO,
AK 11e Mae Mictie y BenmukoOpuranii Ta Itamnii, a Takox nepudepiitHnx
perioHiB, TaKuX, SIK HAWOUIBIN BigaaseHi perionn abo ocrposu (ITopry-
ramist, Oiansuais, Opaniris).

AcumeTpudHa JIeNIeHTpaTi3allis cTae Jiefali MOMysSpHIIIOK B YHI-
TapHUX KpaiHax 3aB/ASKH BIPOBA/KCHHIO HOBUX MOJICJICH YIIpaBIiHHS
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MICBKHMH arjoMepartisMi, acUMETPUYHIM aJMiHICTPaTUBHIN JeleH-
Tpastizailii Ta nepeaadi OiIbIINX TOBHOBAKEHD PETIOHAM, CIIPOMOMXKHHIX
JI0 BUKOHAHHSI MacIITaOHIMMX 3aBhaHb. Lle cBimuMTh mpo mocTynose
30JVKEHHS MIXK MOJIEISIMU (DeIepaTHBHOTO Ta YHITAPHOTO JAEPKaBHOTO
YCTPOIO, 10 MPU3BOAMUTE 10 3pOCTaHHS PI3HOMAHITTS YHPaBIiHCHKUX
MozeJiel Ha MPOMIDKHOMY PiBHI YCiX Jiep)aB He3alle)kHO Bia GopMu
JepKaBHOTO YCTPOIO.

OTxe, K 3a3HAYAJIOCS BUIIE, MOXKHA BUJUINTU TPH BUJIU acUMe-
TPUIHOI JeTeHTpaTi3allii: MOJITHYHA, aAMiHICTpaTHBHA Ta (icKaibHa.
[ToniTnyHa acuMeTpUYHa ACUEHTpai3allisl TUIOBa AJisl Oararbox po3-
BUHECHHUX KpaiH cBiTy. Taka Mozelb ACICHTpai3alii 3aCTOCOBYETHCS
HacaMIiepes Ha piBHi periony (mpoBiHuii/mrary). B Itanii 5 3 20 perio-
HIB MalOTh OCOOJIMBHUH KOHCTHTYIIIHHUH CTAaTyC, yXBaJCHUH IMapIaMeH-
oM. Okpim BuzHanux y Koncruryuii Itainii (1948) ocrposis Capaunis
ta Cunmdis, me Tpu perionu (Ppiyni-Benenis-Jxymis, Tpertino-Amnb-
To-Amimke, Bamne-n’Aocta) oTpuMaiii 0COOMUBUI CTATyC IS 3aI10-
OiraHHs CenapaTUCTCHKAM pyXaM Ta 3aXHCTy MpaB MOBHUX MEHIIIHH.
AcuMeTpuYHa JIeTIeHTpalli3allis 03Havae, M0 I PeriOHN MarOTh IIHPO-
Ki 3aKOHOJ/IaBUi IMOBHOBKEHHS Ta (ickanbHy aBToHOMIit0. Tak, Bai-
ne-n’ Aocta 3anumiae y cede 90% ycix cBOiX IMOJAaTKOBUX HA/IXOIKEHbD,
a Cunmmis iHoai HaBiThk 10 100%. Koncrurymiiina pegopma 2001 poky
Hajana perioHam Itamii 3HaYHI TOBHOBa)KEHHS B 3aKOHOJIABYil cepi,
npore micist 2009 poky Aeaani O4eBUAHINION CTa€ TEHACHIIIS J0 CIO-
BUTbHEHHS JICTIEHTpaJi3allii Ta MOCUICHHS pelleHTpaisamii. 3a yMOBH
30epeKeHHSI OCTaHHBOI y BCIX pErioHax, OKPIiM THX, JIe 3aPOBAIKECHO
ACHMETPUYHY MOJIENb, BIIMIHHOCTI B CAMOBPSITyBaHHI MiX OCOOJINBH-
MU Ta 3BUYaHHUMHU perioHaMu OyIyTh IMOCHIIOBATUCS.

Kopcuka — xonummaii gemapramenT Opaniiii oTpuMaia 0coOIuBUi
craryc y 1991 poui. Bona mae BnacHi opranu ynpasninas — Pagy Kop-
cukyu Ta BuxonaBuy pany Kopcuku, koxHa 3 SKMX OYOJIIOETHCS IIpe-
3UJCHTOM, Ta OiblIe MOBHOBa)KEHb, HIXK 1HIII perionu kpainu. [Ipore
3arajioM (ppaHIy3bke 3aKOHOAABCTBO IIMOMO PETIOHAIBHOI IMOJIITUKH
TaKOK 3acTocoByeThesl 1 10 Kopcuku, sikmio iHme He mependadeHo
3aKOHOJaBCTBOM. PerionanbHa pedopma 2015 poxy 3MeHIIMIA Killb-
KicTh TIPOBIHIH 3 22 110 13, ane He TopkHynacs Kopcuku.

YV BenukoOpuranii micist aeBosroriii B 1998-1999 pokax rneBHi oB-
HOBa)KEHHsI OyNU TepeaHi perioHaIbHUM MPEICTaBHULIBKUM OpraHam
[MiBuiunHoi Ipmannii, [llotnanaii Ta Yenbcy.
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V Ilopryranii acuMeTpuYHa MOJEIb YIIPaBIIiHHS 3aCTOCOBYETHCS 10
JIBOX aBTOHOMHHX DETiOHIB — A30pCBKMX OCTpPOBIB Ta Maxelpu, siki
MAarOTh 3aKOHOJaBY1 ITOBHOBKEHHS SIK 3aMOPCHKI TEPUTOPIi, OCKITBKI
Ha MaTepUKOBIH YaCTHHI KpaiHU PETiIOHU HE MAIOTh YKOITHOTO CaMOBPSI-
nmyBaHHA. Lli aBTOHOMHI perioHH BiJMOBiNalOTh 3a (iHAHCYBaHHS Ta
30IMCHIOIOTH 3arajbHUAN HarsA 3a OpraHaMH MiCHEBOTO CaMOBPSIY-
BaHHS Ha CBOIH TEPUTOPIi, & TAKOK MAFOTh 3aKOHO/1aBYi TOBHOBAKCHHS
IIIOJI0 CTBOPEHHS, PO3IYCKY Ta 3MIHH MEX MYHIIUIIATITETIB BiIOBIA-
HO 10 HaIliOHAJILHOTO 3aKOHO/IaBCTBA.

o crocyeThCst aqMiHICTPaTUBHOT aCHMETPUYHOI JeIeHTpati3aii,
TO rapHUM npukiagoM € LlBeris — BUCOKoeEHTpali30BaHa KpaiHa
JIe PETiOHN BUKOHYIOTH B)KJIMBI 3aBIaHHS Ta MAIOTh 3HAYHUH CTYITIHB
ABTOHOMII 1 Ji¢ mepeBaXkae aCUMETPUYHHUN Ta HOBAaTOPCHKHUN IMIAXOIU
no neuentpaiizauii. ['eorpadiuni, nemorpadiuni Ta comianbHO-EKO-
HOMIYHI BIIMIHHOCTI MK TEPUTOPISIMU JOCHTH 3HA4Hi, IO 3MYIIYE
HEHTPaJbHUM Y[l 3a0X0UyBaTH IHIIIaTHBH 3HHW3Y Ta TPOBOAWTH
pedopmu, cripssMOBaHiI Ha aJarnTaIlil0 CHCTEMH OPTaHiB yIpaBITiHHS Ta
X KOMITETEHIIi1 BiIMTOBITHO IO MICIIEBOTO KOHTEKCTY. X04a MOBCIOIHA
perioHanbHa pedopMa € MOTITUYHO CKIaTHOIO, IPOTE OKPYTH MOCTY-
MTOBO Ta MOOPOBLITHHO CAMOCTIHHO MPOBOATE PETIOHATBHY pedhopMy.

Y Oiansaugii y 2020 pomi peamizoBaHa macmTaOHa perioHajlbHA
pedopma, B XOJli SKOi TOBHOBAKEHHS BiJl MyHIIIUIATITETIB (30KpeMa,
IIOJI0 OXOPOHH 3I0pPOB’Sl Ta COLIAJILHUX IMOCIYT) Ta LEHTPAIBLHOTO
ypsny (perioHabHUH PO3BUTOK Ta MpalleBIAIITyBaHHs ) OyiH mepeaHi
Ha perioHaJbHUH PiBEHb.

VY BenukoOpuTanii 3akoH Mpo IEBOIIOLII0 MICT Ta MiCLIEBOTO CaMO-
BpsiyBaHH [5] (2016) cTaB BaXKIIMBUM KPOKOM Y HampsiMi AeLieHTpaJTi-
3amii: BiH 3aKpiNUB Hepeaaqdy OLTbIINX TOBHOBAKEHb OpraHaM MicIie-
BO1 Bl (OKUTIIOBE OyTiBHHUIITBO, TPAHCIIOPT, TUIAHYBAHHS Ta OXOPOHA
IPOMaJICBKOTO MOPSAJKY) Ta 3alpOBaIUB NPsiMi BUOOPU MEPiB 3aBISKU
JICBOJTIOIIHHUM yrojiaMm [6].

e oHUM YHMHHUKOM, IO 3MYIITY€ POOUTH BHOIp Ha KOPUCThH acH-
METPUYHOI JCTCHTpai3arii, € AEperyysailis Ta CIpPOIICHHS aIMiHi-
CTPAaTUBHUX I1HCTPYKIH JUIsi OpraHiB MiCIIEBOTO CaMOBPSTyBaHHSI.
3 4YacoM HaKONMHMYYETHhCS HU3KA 3acTapiiiX HOPMAaTHBHO-TIPABOBHX
aKTIB, SIKi MEPEIIKO/PKAIOTh HAJJAaHHIO e€(DEKTUBHUX MyONIYHUX MOCIYT
Ta peamizamii pedopm. IIpoTe meperynsimis TOCIyT HAa MPOMIKHOMY
piBHI yIpaBIiHHS € CKJIaJHUM 3aBIaHHAM, TOMY 0araro KpaiH 4acTo
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BiJIAFOTh TIEpeBary TOCTYIIOBUM 3MiHaM IIUIIXOM EKCIIEPUMEHTIB.
[Mpuknanom moxe Oyt [anis, ae nporsirom 2012-2015 pokiB aeB’aTi
MYHIIUIagiTeTam O0yJio HaJIaHO ITPaBO HE CIIiAYBaTH MEBHUM YPSJIOBUM
IHCTPYKITisAM, 100 3HAHTH HOBI CIIOCOOW BHUKOHAHHS TEPENaHUX iM
3aBJlaHb y paMKax TaK 3BaHOTO €KCIIEpUMEHTY «BibHUI MyHinumami-
teT». lllonpasaa, Takuii eKCIEPUMEHT 3 «BUTBHUM MYHILUIIATITETOM
OyB 3aroyarkoBanuii me y 1980-x pokax y Kinbkox kpainax [liBHigHOT
€Bponu. [lepmri pucu «BITFHOTO MYHIIHUITATITETY» OyiH peasizoBaHi
B IlIBemii y 1984 pomi, [anii B 1985, Hopgerii B 1987 ta ®innsgumii y
1989 pori.

[TpoTsiroM OCTaHHIX ACCATHIIITh HEHTPaNbHUN ypsif B Icmanii 3aiiic-
HIOBAaB aCHMMETPHYHY Tepeaavdy IMOBHOBAKEHb Ha MPOMDKHHN piBEHB
ynpasiinas. Tak 3BaHWi npusineiioBanuii pexum (foral regime)
MaroTh aBToHOMIi — Kpaina 6ackiB Ta HaBappa, T00TO 0cOoONMBUii KOH-
CTUTYIIHMI CTaTyC Ta CaMOCTIMHICTh IOJI0 OMOJATKYBaHHS, B TOW
Yac sK 1HII PeTioHW MAalOTh JOCHTH OOMEKEHI TTOBHOBRKEHHS MO0
BCTaHOBJICHHSI CTABOK OTIO/IaTKyBaHHS. PEeTioHM 3 TaKMM PEKUMOM BijI-
MOBI/Ial0Th 3a a/IMiHICTPYBaHHS MOJATK